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the Economy 





Led by a 2.8 per cent rise in food, consumers’ prices 
rose 1.6 per cent between November 15 and December 
Cost of Living e 15 to 178.4 (1935-1939 = 100). This was 4.8 per cent 
above last June, 6.5 above a year ago, and 81 above August, 
1939. It was the biggest jump since September, 1947. 


According to the Joint Committee on the Economic 
Report, average hourly earnings in manufacturing ros« 





Earnings in é* to $1.51 in November, .9 cents above October. Novem- 
Manvufacturi ber, 1949 figure was $1.392. Weekly earnings went j 
ng up to $62.06, a rise of sev@n cents over October. This | 


was substantially higher than November, 1949’s $54.43 


Withdrawal of farm workers dropped the total labor 
force to about 60.3 in December, but the 1950 average 


L b F was 1.3 million above 1949. Unemployment was 2.2 
. abor Force a million, about the same as November. Nonfarm em- 


ployment hit an all-time high of 46.4 million in mid- 
December, nearly 600,000 above November. 


The 200 stoppages that began in December with 40,000 
workers involved, was a great improvement over Novem- 

New Strikes 3 ber, when 250 new strikes involved 160,000 workers 
Over thé period, man-days of idleness dropped from 
1,750,000 to 1,000,000. 


Total industrial production edged slightly upward in 
December to an index of 216 from 215 in November, 
Industrial ta with 1935-1939 equaling 100, according to the Joint 


Production Committee on the Economic Report. Monthly average 
for 1950 was 200. 


Manufacturers’ sales, as reported by the Department 
’ of Commerce, rose from 21,229 millions of dollars in 
Manufacturers , “ee7 : 
& October, 1950, to 21,396 in November. Inventories 
Sales rose from 31,784 to 32,939, and new orders dropped 
from 24,686 to 22,954. 


h With 1926 equaling 100, the wholesale price, index for 
Wholesale 9 all commodities continued its steady rise to 178.7 for 
Pri the week ending January 16. This was four points above 

rices i : M 
the previous month. 1950 monthly average was 161.4 





In November, retail sales declined slightly to $11,390 

& million from $11,759 million in October. Inventories 
showed a small increase. Figures are from the Joint 
Committee on the Economic Report. 


In December, 95,000 new permanent nonfarm dwel- 
ling units were started, bringing the 1950 total to a 
Construction 7 record 1,400,000. December was eleven per cent over 


November and was the best December in history. 


In the week ending January 13, 1951, there were 193 


Business ¢ industrial and commercial failures reported by the 
Department of Commerc 5 yi ame 
Failures I ar tan Comme e, comp ured with 207 for the same 
week last year. In the first week of 1951, there were 144 
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Union Liability for Back Pay 


Under the NLRA 


By SYLVESTER PETRO, Assistant Professor of Law, New York University 


WO RECENT DECISIONS of the 

National Labor Relations Board invite 
analysis of the liability of unions for back 
pay where they have been guilty of unfair 
labor practices. In both of these recent 
cases, One involving the Marine Cooks & 
Stewards Union (CIO)'* and the other an 
affiliate of the United Brotherhood of Car- 
penters (AFL),* the unions were found 
guilty of unlawfully causing employers to 
discriminate against employees; and back- 
pay orders were issued against the unions 
alone, the employers not having been 
charged with unfair practices.* These de- 
cisions are worthy of independent analysis, 
on the basis of the holdings themselves and 
their implications; but they should be ex- 
amined also in the light of the general ques- 
tion of union liability for back pay in unfair 
practice cases. 

To begin with, one may ask why it is 
that unions should not be liable for back 
pay whenever their unfair practices create 
a loss of employment, with an accompany- 
ing net loss of wage income. Speaking 
generally, such a rule applies in regard to 





















employer unfair practices. Where employees 
lose work and wages as a result of an em- 
ployer unfair practice, the employer ordi- 
narily must make the employees whole, 
whether the unfair practice comes under the 
technical heading of interference, restraint 
or coercion, on the one hand, or discrimina- 
tion, on the other.‘ As we shall see, how- 
ever, the same rule is not applicable to 
union unfair practices, notwithstanding the, 
fact that the NLRB’s legislatively defined 
remedial powers are exactly the same in re- 
gard to both unions and employers. 


NLRB Remedial Powers 


The remedial powers of the NLRB are 
defined in Section 10 (c) of the National 
Labor Relations Act. Whenever any “per- 
son” (a term which covers both employers 
and unions) is found guilty of unfair prac- 
tices, that section provides, then “the Board 
shall issue and cause to be served 
on such person an order requiring such 
person to cease and desist from such 
unfair labor practice, and to take such affirma- 





1 National Union of Marine Cooks & Stewards, 
CIO, 2 CCH Labor Law Reports (4th Ed.) 
{ 10,527, 92 NLRB, No. 147 (December 28, 1950). 

2 Ambassador Venetian Blind Workers’ Union, 
Local No. 2565, affiliated with the United 
Brotherhood of Carpenters & Joiners of Amer- 
ica, AFL, 2 CCH Labor Law Reports (4th Ed.) 
§ 10,528, 92 NLRB, No. 148 (December 28, 1950). 

3 See also Pen & Pencil Workers’ Union, Local 
19593, AFL, 2 CCH Labor Law Reports (4th 
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Ed., 10,353, 91 NLRB, No. 155 (1950); UAW- 
CIO, 92 NLRB, No. 156 (December 27, 1950). 

*See, generally, NLRB v. Vail Manufacturing 
Company, 12 LABOR CASES { 63,516 (CA-7, 1947); 
Gullett Gin Company v. NLRB, 17 LABOR CASES 
{ 65,570 (CA-5, 1950). For NLRB decisions, see: 
2 CCH Labor Law Reports (4th Ed.) { 8807, 
{ 9449 and { 9673. 





tive action including reinstatement of em- 
ployees with or without back pay, as will 
effectuate the policies of this Act.” Relevant 
language in Section 10 (c) does not stop 
at this point, however. The section goes on 
to provide, in language which has ostensibly 
caused the Board to distinguish between 
unions and employers in imposing back pay 
liability, “That where an order directs re- 
instatement of an employee, back pay may 
be required of the employer or labor or- 
ganization, as the case may be, responsible 
for the discrimination suffered by him.” 

As will be spelled out in more detail 
presently, the language of the last-quoted 
provision may be accounted for on the 
basis of a Congressional intent directed 
solely to the type of case in which both a 
union and an employer are jointly prose- 
cuted for unfair practices. Viewed in the 
light of the general structure of Section 
10 (c) and of the act as a whole, the lan- 
guage does not necessarily mean that unions 
can be made liable for back pay only where 
they are charged with the unfair practice 
of discrimination. 

A glance at the rules relating to the back- 
pay liabilities of employers under the original 
and the amended NLRA will clarify the 
point. As under the original act, so too 
under the amended act, an employer may be 
found guilty of the unfair practice of inter- 
ference, or the unfair practice of discrimina- 
tion, or both, depending on the facts, where he 
takes action which results in a loss of em- 
ployment. If the facts show that an em- 
ployee was discharged in order to encourage 
or discourage membership in a union, the 
employer will ordinarily be held guilty of a 
violation of Section 8 (a) (3) of the act, 
which makes it an unfair practice for an 
employer, “by discrimination in regard 
to hire or tenure of employment, or any 
term or condition of ‘employment, to en- 
courage or discourage membership in any 
labor organization.” If the discharge is 
not motivated by such considerations, or 
if neither the actual nor the potential effect 
of the discharge is to encourage or dis- 
courage union membership, then, of course, 
there is no violation of Section 8 (a) (3).° 
But this does not necessarily mean that the 
discharge does not violate some other pro- 
vision of the act. On the contrary, if the 
facts show that. the discharge constituted 
interference with the right of employees to 
engage in or to refuse to engage in con- 
certed activities—a right stated in Section 





7 of the act—then the employer may be 
found guilty of a violation of Section 8 (a) 
(1) of the act, which makes it an unfair 
practice for employers “to interfere with, 
restrain, or coerce employees in the exercise 
of the rights guaranteed in Section 7.” This 
is not merely a technical matter. As 
the decisions have shown, it is often pos- 
sible, in discharge cases, to hold the em- 
ployer guilty of an 8 (a) (1) violation where 
the necessary conditions of 8 (a) (3) viola- 
tions cannot be satisfied.* 


The important point for present purposes 
is that in either case the Board will ordi- 
narily require the culpable employer to re- 
instate the dischargee and to make him 
whole, i.e., give him back pay. Whether the 
employer’s unfair practice be called inter- 
ference, restraint or coercion, on the one 
hand, or discrimination, on the other, makes 
no difference: If the employee has suffered 
a loss of wages, the employer will be re- 
quired to reimburse him." 


Both as a matter of statutory interpre- 
tation and as a matter of policy, the Board’s 
position seems entirely correct. A glance at 
the language of Section 10 (c), quoted 
above, will show that the Board’s power to 
order reinstatement or back pay is not 
limited to discrimination cases. The Board 
has power to order such affirmative action 
as will effectuate the policies of the act 
whenever unfair practices are found. If 
reinstatement and back pay are appropriate 
remedial devices, the Board may utilize 
them, regardless of whether or not the 
unfair practice to be remedied technically 
comes within the definition of “discrimina- 
tion.” The existence of the unfair practice 
of “discrimination” is of material importance 
only in connection with the additional lan- 
guage in Section 10 (c)—the proviso, quoted 
above, “That where an order directs re- 
instatement of an employee, back pay may 
be required of the employer or labor or- 
ganization, as the case may be, responsible 
for the discrimination suffered by him.” 


This proviso, which was added by the 
1947 amendments of the NLRA, has not 
induced the Board to change the approach 
it had developed under the Wagner Act 
with respect to back-pay liabilities of em- 
ployers.» The Board continues to require 
employers to give back pay where em- 
ployees have been unlawfully discharged, 
without regard to the technical nature of 
the unfair practice: An 8 (a) (1) violation 





5 See, generally, 2 CCH Labor Law Reports 
(4th Ed.) 7 4065. 
* Footnote 4. 
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supports a back-pay order as well as an 
8 (a) (3) violation, if the requisite loss of 
employment and wages is present. The 
Board’s reasoning—to which, it seems, no 
rational objection can be made—is that a 
reinstatement and back-pay order effectu- 
ates the policies of the act in either case. 
It undoes the unlawful harm perpetrated 
by the employer. It teaches employees, in 
accordance with the basic policies of the 
act, that they need not fear employer inter- 
ference in their union affairs. And it deters 
employer misconduct in the future. The 
common attitude under the Wagner Act 
was that the reinstatement order, and es- 
pecially the back-pay award, were the 
“teeth” of the act. These remedies, vigor- 
ously applied, discouraged. unlawful em- 
ployer intervention in employee affairs. 


Remedies Applicable to Unions 


But the policy of the Wagner Act was 
broadened by the Taft-Hartley Act. While 
the Wagner Act was concerned solely with 
employer intervention in the organizing ac- 
tivities of employees, the Taft-Hartley Act 
seeks to qualify also the intervention of 
labor unions. It gives employees the right 
to refrain from concerted activities, as well 
as the right to engage in such activities. 
Further, it prohibits union restraint or coer- 
cion of employees in the exercise of these 
rights, just as it prohibits employer inter- 
ference, restraint or coercion. The product 
of union restraint or coercion may be, and 
often is, a loss of work and wages; picket- 
line violence induced by a union may pre- 
vent a nonunion employee from going to 
work as effectively as a discharge of that 
employee by the employer.’ If the employer 
keeps a man from going to work in cir- 
cumstances amounting to an 8 (a) (1) viola- 
tion, that employer faces a reinstatement 
and back-pay order. But the situation is not 
the same if a union keeps a man from going 
to work in circumstances amounting to an 
8 (b) (1) violation. The Board’s position 
is that it can require back pay from unions 
only in “discrimination” cases. 


When asked to assess back pay against 
a union which had caused a loss of wages 
through the unfair practice of restraint or 
coercion, the Board said: “We believe that 
we are without power to take such a step 
in the absence of an express mandate from 
Congress. The amended Act provides that 
back pay may be required of a labor or- 


ganization only where it is responsible for 
unlawful discrimination against an em- 
ployee.” * 


But of course the amended act does not 
state that back pay may be required of a 
labor organization only where it is respon- 
sible for unlawful discrimination against 
an employee, any more than it makes such 
a provision in regard to employers. The 
Board’s position here misconstrues and dis- 
torts the nature of the remedial powers 
granted in Section 10 (c). But it does so 
in a highly selective manner. Although the 
remedial powers are exactly the same in 
regard to both union and employer unfair 
practices, the Board restricts these powers 
only in connection with union unfair praetices. 


What the amended act does state is that 
“where an order directs reinstatement of an 
employee, back pay may be required of the 
employer or labor organization, as the case 
may be, responsible for the discrimination 
suffered by him.” The first step toward 
understanding this provision is to look care- 
fully at the introductory clause: “where an 
order directs reinstatement of an employee.” 
The word “reinstatement,” as used in this 
clause, can have only one meaning—rein- 
statement to employment. Reinstatement to 
employment is an act possible only to em- 
ployers. Employers need or can be compelled 
to offer reinstatement, generally speaking, 
only where two conditions exist: (1) the 
employers seveted the employment rela- 
tionship—formally, constructively or in fact; 
and (2) the employers are parties to the 
proceeding as a result of which reinstate- 
ment is ordered. 


The important point to note at this junc- 
ture is that condition (1) will normally not 
exist in cases involving union restraint or 
coercion. Where employment is lost as a 
consequence of union restraint or coercion, 
the employer will not normally have severed 
the employment relationship; in fact he will 
usually have been an unwilling victim of the 
severance. If the union keeps nonstriking 
employees from going to work, for example, 
the employer will have had frustrated its 
desires to keep the plant operating. More- 
over, if condition (2) is satisfied at all in a 
union restraint or coercion case, it will be 
satisfied only accidentally. In other words, 
it does not necessarily follow that the em- 
ployer will be a party in every case involv- 
ing union restraint or coercion. It may 
happen that the unfair practice charge will 





®See, generally, 2 CCH Labor Law Reports 
(4th Ed.) { 8284, { 8343, { 8672, 9040, { 9046 
and { 9414. 
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2 CCH Labor Law Reports (4th Ed.) # 9040. 
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be filed by the employer, although it is 
equally probable that the charges will be 
filed by individual employees harmed by the 
union restraint or coercion; or it may hap- 
pen that separate unfair practices by the 
employer may be included in the same 
NLRB proceeding with the union unfair 
practices. But, to repeat, these are matters 
of sheer accident. Either one or both of 
the conditions are likely to go unsatisfied 
in cases involving charges of union re- 
straint or coercion, and the probability is, 
therefore, that the remedial provision now 
under consideration was simply not designed 
for use in connection with cases involving 
union restraint or coercion. In these cases, 
it would seem, the general remedial powers 
granted earlier in Section 10 (c) are ap- 
plicable—both to union and employer unfair 
labor practices. That is to say, where a 
union causes a loss of employment and 
wages through the unfair practice of re- 
straint or coercion, the Board should feel 
free to utilize the general power granted 
it to require “such affirmative action, in- 
cluding reinstatement of employees with or 
without back pay, as will effectuate the 
policies of . . . [the] Act.” 


Policies of Taft-Hartley 


This solution seems entirely sound on 
both technical and policy grounds. As noted 
briefly above, the general remedial powers 
are made available by Section 10 (c) in 
connection with any “person” found guilty 
of unfair practices, and the term “person,” 
as defined in Section 2 (1) of the act, 
includes labor organizations, as well as em- 
ployers. Furthermore, as a matter of gen- 
eral policy, the same considerations apply 
now to union unfair practices as to employer 
unfair practices. Section 1 of the NLRA 
provides that: 

“Experience has further demonstrated that 
certain practices by some labor organiza- 
tions, their officers, and members have the 
intent or the necessary effect of burdening 
or obstructing commerce by preventing the 
free flow of goods in such commerce 
through strikes and other forms of indus- 
trial unrest or through concerted activities 
which impair the interest of the public in 
the free flow of such commerce. The elimi- 
nation of such practices is a necessary 
condition to the assurance of the rights 
herein granted.” 

In view of the express terms of the act 
and of the Congressionally declared policy, 





therefore, there is no statutory ground for 
distinguishing between unions and employ- 
ers in imposing liability for back pay in 
restraint and coercion cases—unless the 
Board can demonstrate somehow that the 
policies of the Taft-Hartley Act will not be 
effectuated by imposing back-pay liabilities 
on unions in such cases. But, it is submit- 
ted, this cannot be demonstrated, at least 
not on grounds of objective significance. If 
the payment of money helps an employee 
who has lost employment to feel free to 
resist employer infringements on his rights, 
it must have generally the same effect in 
cases of union infringement of those rights. 
If such payment deters employers from 
committing unfair practices in the future, 
it must have generally the same deterrent 
effect on unions—more so, in fact—if it be 
true that union financial resources are not 
as great as those of employers generally. 
However, a much more important consider- 
ation lies in the fact that unless unions are 
required to give back pay where their vio- 
lence has kept nonunion employees from 
working, there is absolutely no sanction, 
worthy of the ngme, against such violence. 
A cease and desist order, by itself, is largely 
meaningless, even after it is enforced by a 
United States court of appeals, in union 
restraint or coercion cases. Employees who 
have been beaten up when they have tried 
to continue working in a strike-bound plant 
are not likely to exercise their “right to re- 
fuse to engage in concerted activities”; 
unions are not likely to take serious steps 
to prevent violence—if the only penalty is a 
mere cease and desist order. 

If the right of nonunion employees to 
receive honest protection against union re- 
straint or coercion is to be maintained, 
therefore, and if the policy against union 
violence is to be enforced, it would appear 
that the NLRB should reconsider the hold- 


ing in which it declared that it has no 
statutory power to require back pay of 
Re- 


unions except in discrimination cases. 
markably enough, however, the chances for 
such a reversal are very slender. In fact, a 
statement made by the Board in one of the 
recent cases™ cited at the beginning of this 
article implies that the Board will welcome 
the opportunity to avoid imposing back pay 
liability on unions, even in discrimination 
cases. And, in any event, the present 
position of the NLRB places a limitation 
on that liability which departs from both 
the language and the purport of the Taft- 
Hartley Act. 





1 Footnote 1. The statement is quoted in 
the text to footnote 18. 
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Union-Discrimination Cases 


It is neceggary at this point to advert once 
more to the proviso in Section 10 (c). It 
will be remembered that this proviso is 
restricted to discrimination cases in which 
reinstatement of an employee has _ been 
ordered. In such cases, this proviso states, 
“back pay may be required of the employer 
or labor organization, as the case may be, 
responsible for the discrimination.” 


Suppose, for a moment, that this proviso 
had not been inserted into the act. Then 
three provisions would have been relevant 
in union-discrimination cases. First, there 
would be Section 8 (a) (3), which makes 
it an unfair practice for an employer to 
encourage or discourage union membership 
by discrimination (except in the relatively 
restricted case of a lawful union-shop agree- 
ment). Second, there would be Section 8 
(b) (2), which makes it an unfair practice 
for a union to cause or attempt to cause 
an employer to discriminate in violation of 
8 (a) (3). Third, there would be the gen- 
eral remedial provision of Section 10 (c), 
which directs the Board, where a person 
has been found guilty of unfair practices, 
to order such person “to take such affirma- 
tive action, including reinstatement of em- 
ployees with or without back pay, as will 
effectuate the policies of this Act.” 


Suppose now that a union has threatened 
to strike unless the employer discharges 
or refuses to hire a person to whose em- 
ployment the union is opposed (in circum- 
stances not privileged by the act). If the 
employer refuses to hire or discharges that 
person, as a consequence of the union’s 
threat, a form of discrimination within the 
meaning of Section 8 (a) (3) has occurred. 
Naturally, in such a case, it cannot be said 
that the employer was motivated by a desire 
to encourage or discourage union member- 
ship—the common formula in the ordinary 
8 (a) (3) cases. In fact, the employer’s 
only real motivation is to avoid a produc- 
tion-crippling strike. However, it can be 
said, in such a case, that the potential 
effect of the discharge is to encourage union 
membership; the dischargee would tend to 
wish that he could keep in the union’s good 
graces, if only to retain his job. Thus, one 
may reasonably conclude, in our hypothet- 
ical case, that the union has caused an 
employer to discriminate; and that the 
union’s conduct falls flatly within Section 


8 (b) (2). 


Now, still assuming that the Board is 
operating under only the general remedial 
powers granted in Section 10 (c), and 
assuming further that the employee dis- 
criminated against wishes both to get the 
job which has been unlawfully denied him 
and to get back pay for the period during 
which he was unlawfully denied employment 
—what should he do? He should, of course, 
file charges against both the union and the 
employer—against the employer, because 
the Board will not issue a reinstatement 
order unless the employer is charged with 
unfair practices; and against the union 
because, beyond any question, the union was 
the essentially culpable party. If no gov- 
ernmental sanction is issued against the 
union, it will feel perfectly free to re-exert 
pressure against the employer to oust from 
employnient the undesired employee. 


What courses are available to the NLRB 
in such a case, taking into consideration 
only the general remedial powers of Sec- 
tion 10 (c), and not the proviso thereto? 
First, the Board can of course order the 
employer to reinstate the employee who 
has been discriminated against. Second, 
the Board can direct either the union, or 
the employer, or both jointly, to make the 
employee whole. This discretion would be 
left to the Board because the act would 
have failed to instruct the Board more pre- 
cisely in these “joint-discrimination” cases. 


The critical factor at this point, however, 
is that when we leave the hypothetical case 
and return to reality, we immediately see 
at least an attempt on the part of Congress 
to limit the area of the Board’s discretion. 
Far from leaving with the Board full dis- 
cretion in regard to the apportioning of 
back-pay liability in “joint-discrimination” 
cases, the act directs the Board to place 
back-pay liability on “the employer or labor 
organization, as the case may be, responsible 
for the discrimination. . . .”” (Italics supplied.) 

No doctrinaire emphasis is being placed 
here on the use of the disjunctive “or” in 
the statutory language, although that term 
has important relevance. The principal 
argument here is that by the very insertion 
of the proviso to 10 (c) the Conyress rather 
clearly showed that it did not intend that 
the Board should make back pay a joint 
liability of unions and employers in cases 
where unions induced employers to discrim- 
inate against employees. If such were not 
the Congressional intent, there would be 
no necessity for the 10 (c) proviso. When 





12 See the cases cited in footnotes 1-3. 
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the situation is viewed in the light of the 
Eightieth Congress’s manifest distrust of 
the NLRB’s impartiality—a distrust evi- 
dent in so many features of the Taft-Hartley 
Act—it must appear beyond a reasonable 
doubt that the 10 (c) proviso was inserted 
for no other purpose than to prevent the 
Board from shifting liability from unions 
where they- caused an employer to dis- 
criminate. The purpose of the proviso, it 
can be confidently said, was to induce the 
Board to impose back-pay liability on unions 
where they took action designed to compel 
an employer to discriminate against em- 
ployees. 


NLRB's Position 


Against. the foregoing analysis stands 
the current practice of the NLRB. In 
cases like the hypothetical one sketched 
here, the consistent practice of the NLRB 
is to make the union and the employer joint- 
ly and severally liable for back pay.” The 
Board’s theory is that in such cases the 
employer’s and the union’s_ responsibil- 
ities for the discrimination are inex- 
tricably intertwined; and that the Congress 
was not intent on placing with the Board the 
duty of determining which party was ulti- 
mately or primarily responsible for the dis- 
crimination. An exception is necessarily made 
where charges are filed only against the 
union, In such cases, the Board will make 
the union solely liable for back pay—not be- 
cause of a departure in principle from its 
previous reasoning, but simply for the tech- 
nical reason that a Board order may not be 
issued’ against one not a party to the pro- 
ceeding.“ 


Member Murdock, dissenting in the recent 
Marine Cooks & Stewards case,” objected to 
the imposition of sole union liability for back 
pay even in situations where the employer 
had not been charged, along with the union, 
with unfair practices. He would have dis- 
missed proceedings involving a discharge or 
refusal to hire caused by a union unless the 
union and the employer were jointly prose- 
cuted. His theory was that it is impossible 
for a union to commit the unfair practice of 
causing discrimination unless an employer 
has also committed the basic unfair practice 
of discrimination and that, therefore, the 
Board simply cannot entertain charges brought 
against a union alone in a discrimination 





case. Contrary to Mr. Murdock, a majority 
of the Board held in the Marine Cooks & 
Stewards case that the reference to “discri- 
mination” in Section 8 (b) (2) is simply 
descriptive. The majority said that it must 
be descriptive only, for a union commits an 
unfair practice, under Section 8 (b) (2), 
where it merely attempts to cause an em- 
ployer to discriminate. 


According to the Board majority the very 
fact that a union can violate 8 (b) (2) by 
merely attempting to cause an employer to 
violate 8 (a) (3) shows that the reference in 
8 (b) (2) to a violation of 8 (a) (3) must 
be only descriptive. If an actual violation of 
8 (a) (3) were required, the Board points 
out, the prohibition of attempts to cause vio- 
lations of 8 (a) (3) violations would not 
make sense. Accordingly, the Board con- 
cludes, it is also possible to hold a union 
separately responsible for an 8 (b) (2) vio- 
lation where it has actually caused an em- 
ployer to discriminate in violation of 8 (a) 
(3), even though the employer is not simul- 
taneously charged with a violation of 8 (a) 
(3).% As the Board has more clearly stated 
in a subsequent decision, however, the union 
cannot be held liable unless the act which 
it has caused the employer to perform falls 
within the general class of acts traditionally 
held violative of Section 8 (a) (3).” 


Viewed by itself, this interpretation of the 
relationship between Section 8 (b) (2) and 
Section 8 (a) (3) seems entirely sound. The 
trouble, however, is that this interpretation 
seems to have been created largely in order 
to make it possible for the Board to con- 
tinue to hold employers responsible—either 
alone or jointly with unions—even in cases 
where unions fundamentally caused unlaw- 
ful discharges. The justification for this in- 
ference appears in the following language 
from the Marine Cooks & Stewards case, 
where the Board took issue with Member 
Murdock’s dissenting opinion: 


“ .. [Mr. Murdock’s] argument would pre- 
clude a finding of [an] 8 (a) (3) [violation] 
against an employer when, in fact, a union 
had caused the discharge but the charging 
party had elected not to ‘sue’ the union. Yet 
in these circumstances Section 8 (a) (3) 
does not require the charging party to join 
the union as a prerequisite to the issuance 
of a complaint or a finding against the em- 
ployer.” 

(Continued on page 158) 





182 CCH Labor Law Reports (4th Ed.) { 9174, 
7 9894, 79959, 9976, 10,057, 10,378 and 
f 10,417. 

144 See the cases cited in footnotes 1-3. 

% Footnote 1. 


16 Footnote 1. 

17 See the UAW-CIO case, cited at footnote 3. 

18 National Union of Marine Cooks & Stew- 
ards, CIO, footnote 1. 
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Labor Arbitration: 
Should It Be Formal or Informal? 


By MORTON SINGER 


WHY SACRIFICE EFFECTIVENESS FOR FORMALITY IS THE 
AUTHOR'S POINT IN THIS, THE FIRST OF A SERIES ON THE 
ARBITRAL PROCESS. A NEW YORK ATTORNEY, MR. SINGER 
HAS BEEN DOING ARBITRATION WORK SINCE 1940... 


RBITRATION is one of the oldest 

methods known to man for the settle- 
ment of disputes. For centuries it was 
employed because it was rapid and inex- 
pensive. Today arbitration is employed to 
solve disputes arising out of the adminis- 
tration of international law, and in com- 
mercial and labor dispiittes. Since 1930, the 
use of arbitration has been implemented 
through the frequent use of arbitral ma- 
chinery to resolve labor-management dis- 
putes, thereby calling the attention of the 
public at large to this expeditious technique 
of settling disputes. 

Since the enactment of the Wagner Act 
and with the subsequent passage of the 
Taft-Hartley Act, arbitration has become as 
much a part of labor-management relations 
as the collective bargaining agreement itself.’ 
The agency which made arbitration a major 
factor in the settlement of labor disputes 
was the National War Labor Board.* Out 
of this most extravagant use of arbitration 
grew a plethora of rules and regulations to 
guide the conduct of future hearings and to 
create standards of conduct to be followed 
by those who preside over these hearings. 


The introduction of rules and standards 
into arbitral proceedings has altered the 
very purposes for which arbitration proved 
effective and caused it to lose some rapidity 
of adjudication. Arbitration has lost the 
informality which made it useful in solving 
some of the headiest disputes known in 
the profession. With the greater use of the 
technique, there has arisen a Frankenstein 
monster which m time will destroy the very 
reasons which made arbitration so attrac- 
tive. These destructive factors may be 
attributed to a desire by certain well-placed 
sources to make arbitration a highly de- 
veloped judicial system, devoid of its dis- 
arming informality and surrounded by 
complex rules and regulations. Such rules 
and regulations prevent the hearing officer 
from reaching a fitting decision, because it 
was not based and founded on formal 
legalistic reasoning. 

In ad hoc arbitration, some authorities 
hold that the arbitrator must reach a deci- 
sion based solely on formal. legalistic ap- 
proaches. But, while a legalistic approach 
is important, the equities of the dispute 
are paramount at all times. In labor arbitra- 





1 Arbitration of Grievances, Bulletin No. 82 
(United States Department of Labor, Division 
of Labor Standards, November, 1946), p. 2. 
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2The Termination Report (National War 
Labor Board), Volume 2, Appendix F, pp. 
240-271. 
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Arbitrators’ decisions and awards are not 
accorded the weight of judicial authority 
in determining future controversies. 





tion human values are involved to a greater 
degree than are legal principles. Character- 
istic of labor-management relations is the 
“living-tdgether philosophy” which is sounded 
by both disputants at all times. A purely 
legalistic approach will destroy this living- 
together philosophy, which is so vital in any 
team effort. 

Essentially, arbitration is an expeditious * 
method for resolving a dispute in a mini- 
mum of time, unhampered by formal rules 
of evidence erected to protect litigants in 
court proceedings. However, arbitration 
today seems to be losing the inherent “punch” 
that the technique possesses. This loss has 
gained momentum because of the varied 
methods employed by disputants in raising 
formal objections to offers of proof, and to 
the greater use of precedent as guide and 
standard for the hearing officer. 

Arbitrators are not bound by precedent. 
When a disputant offers an award issued 
by another arbitrator as a guide, such award 
is not binding upon the hearing cfficer. It 
may make for interesting reading and may 
demonstrate a trend, but its use is limited. 
Therefore, arguments based on awards 
theretofore issued merely delay a hearing, 
and place an undue burden upon the hearing 
officer. In an interesting article on the use 
of reported awards, Mr. Jules Justin writes 
as follows: 

“Precedents: A Distinction 


“In light of these developments, it is ap- 
propriate to consider the hature, as prec- 
edents, of reported awards before considering 
their practical use and application in the 
arbitration process. In the first place, as a 
precedent, an arbitrator’s decision is quite 
different from that of a court decision or 
judgment. Arbitration and ‘common law’ 
are parallel, not identical, systems of adjudi- 
cating disputes. Although the former is within 
the framework of the latter and both have 
many apparent similarities, certain factors 
materially distinguish one from the other. 

“Arbitration is a private, rather than a 
public, proceeding. It is quasi-judicial in 
nature. Although the role and function 
of an arbitrator is that of a judge, his choice, 
jurisdiction and authority are within the 





Under 
the ‘common law’, which generally governs 
arbitration proceedings, the arbitrator is not 
bound by a strict observance of legal rules 


control of the contracting parties. 


of procedure or evidence. His decision is 
not subject to general court review. An 
award arrived at for reasons which a court 
of law may deem insufficient will not be 
vacated or invalidated. As long as the ar- 
bitrator keeps within his juridiction, his 
award wil! not be set aside for errors of 
judgment either as to the law or the facts. 
The finality of an award will not be dis- 
turbed nor challenged, except on very lim- 
ited grounds. 

“The doctrine of stare decisis is funda- 
mental in the development of our ‘common- 
law’ jurisprudence. In effect, this doctrine 
cautions the courts against declaring wrong- 
ful that which custom and usage has sanc- 
tioned and which the weight of judicial 
authority has approved. Under the doctrine 
of stare decisis, legal principles of contract 
construction, which have been distinctly 
enunciated, have been given the force of 
law. Court decisions and judgments are 
thereby accorded authoritative weight as 
‘legal precedents’ in determining similar 
principles in future cases. 

“The doctrine of stare decisis plays no part 
in the arbitration process. Arbitrators’ deci- 
sions and awards have no corresponding 
authority or force. They are not accorded 
the weight of judicial authority in deter- 
mining future controversies, even between 
the same parties. They are not conclusive 
nor binding upon an arbitrator in subse- 
quent cases. 


“Misuse of ‘Precedents’ 


“This basic difference has not been fully 
recognized by some representatives of man- 
agement and labor. Prior arbitrators’ de- 
cisions are sometimes stubbornly asserted 
as binding determinations in the new case. 
They are offered as ‘legal precedents’ and 
relied upon as conclusive proof. Other 
representatives, recognizing that prior de- 
cisions have not the authority or force of 
‘legal precedents’, have gone to the oppo- 
site extreme. They have completely ignored 
them in the preparation and proof of the 
new case. Strenuous objection is made to 
their introduction or to any consideration 
being given them by arbitrators.” * 

Mr. Justin properly points out that other 
awards may be used to show how a term 





* Updegraff and McCoy, Arbitration of Labor 


Disputes, pp. 13-18. 
* Justin, ‘‘Using Reported, Organized Arbitra- 
tion Awards,’’ 21 LRRM 8, 9; but, compare 


Arbitration of Grievances, Bulletin No. 82, foot- 
note 1, pp. 33, 34; McPherson, ‘‘Should Labor 
Arbitrators Play Follow-the-Leader?’’ 4 Arbi- 
tration Journal (N. S.) 163-170. 
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is defined or used. But beyond that point 
I cannot see how awards may be used to 
affect a particular case. 

Perhaps the most difficult problem which 
arises in arbitration is the application of 
rules of evidence to offers of proof. Stand- 
ards of evidence and the application of for- 
mal rules of evidence do not apply in 
arbitral proceedings. If we are to resort 
to a judicial process in the arbitral forum, 
formal rules of evidence or some standards 
of evidence will be necessary. The Ameri- 
can Arbitration Association is one of the 
foremost exponents of the principle of mak- 
ing the judicial process an integral part of 
the arbitral process.’ While I am in agree- 
ment with the proposition that an arbitra- 
tion hearing should be orderly and should 
proceed as rapidly as the subject will per- 
mit, so that all the testimony may be ad- 
duced, it is my considered opinion that, by 
strict adherence to courtroom tactics, a just 
decision may not always be reached. 

There are times when a case requires con- 
ciliation or mediation. Otherwise, the award 
will not resolve the parties’ differences. On 
the contrary, such an award will emphasize 
the differences between the parties. If the 
arbitral process is to be a legalistic treat- 
ment of a labor dispute, it is-my opinion 
that disputants in many cases will not ob- 
tain substantial justice. 

While it is true that in the courts we look 
for a decision based on formal legalistic 
reasoning, in labor arbitration we cannot 
seek such an objective at all times.’ If we 
are to make the arbitral process more akin 
to a judicial system, we are bound to meet 
with difficuities not presently envisioned by 
those who promote the proposition. 


“‘Give and Take’’ Needed 


I believe that cooperation between labor 
and management is the key to maximum 
productivity. In such a relationship, which 
depends upon so many imponderables, it is 
difficult to cut a straight and narrow path 
and say that Mr. Employer is absolutely 
correct, or that Mr. Union’s position is 
untenable. On occasion, there must be some 
shading. And, unless compromise is em- 
ployed on occasion, the relationship between 
the parties may deteriorate to such an ex- 


tent that interruptions in production will be 
ensured along with poor labor-management 
relations. 


Problems Arising Out of Judicialism 


It is in precisely this problem that the 
advocates of a judicial process in arbitral 
proceedings have lost their perspective. If 
we are to insist upon a decision which is 
legalistic at all times and do not conciliate 
or mediate the positions of the parties on 
occasion, difficulties may be promoted within 
the plant which may never be corrected. 
On January 14, 1949, Dr. George W. Tay- 
lor, in an address before the National 
Academy of Arbitrators’ had the following 
to say on this most controversial subject: 


“From a more practical standpoint, it is 
often urged that an arbitrator should not 
mediate, simply because he thereby ‘takes a 
position’ which would be prejudicial if the 
mediation fails and if the arbitrator must 
then issue a decision. There is, of course, 
such a danger. It is not a very great 
danger if the task of the arbitrator is per- 
formed in a workmanlike manner. One of 
the job requirements of the impartial chair- 
man is an ability to mediate without pre- 
judicing his position should a decision 
become necessary. For it is apparent that 
all or even most cases will not be closed 
with an agreed-upon settlement. 

“In this current effort to exclude media- 
tion from arbitration is a disposition to 
search for procedural rules that will meet 
the needs of arbitrators rather than the 
needs of the parties. I am firm in the con- 
viction that the institution of arbitration 
cannot be firmly established by seeking any 
such policy. And the status of individual 
arbitrators will not be strengthened by 
lulling them with the pleasant thought that 
by some magic their decisions will auto- 
matically be the basis for sound industrial 
relations, irrespective of the acceptability 
of those decisions to both parties. 

“Let me be the first to warn that the im- 
partial chairman approach is not universally 
applicable. It is only usable when both 
parties see eye-to-eye on the point. If 
either party insists upon a decision based 
‘on the merits of the case as presented’, 
that is, as judged solely by the arbitrator, 





5 Abelow, ‘‘Standards of Evidence in Arbitra- 
tion Proceedings,’’ 4 Arbitration Journal (N. S.) 
252ff.; Braden, ‘‘Problems in Labor Arbitra- 
tion,’’ 13 Missouri Law Review 143. 

* Plazmount Pharmacy Inc. v. Retail Drug 
Store Employees Union, Local 1199, 57 N. Y. S. 
(2d) 387; Matter of Shirley Silk Company v. 
American Silk Milis, 257 App. Div. 375; Matter 
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of Springs Cotton Mills, 275 App. Div. 913; 
Teller, ‘‘Arbitration,’’ 23 New York University 
Law Quarterly Review 907, 911. 

™Taylor, ‘‘Effectuating the Labor Contract 
Through Arbitration,’’ an address before the 
National Academy of Arbitrators, Washington, 
eS. <. 
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then the meeting of minds objective is un- 
attainable. A decision then has to be im- 
posed. But consider the consequences. If 
ad hoc arbitration is the rule, the loser of 
the case will often bring the same issue 
again and again before new arbitrators. On 
the basis of the resulting confusion, or 
without it, a critical issue may be drawn 
for the next contract negotiations. If either 
side believes the decision to be grossly in- 
equitable, plant operations may also be 
adversely affected. Sound development of 
arbitration requires, in my opinion, a full 
recognition of the real nature of grievance 
settlement and a much fuller development 
of the impartial chairman approach by labor 
and management with mutual acceptability 
of decisions as a major criterion.” 

It would follow, therefore, that the arbi- 
trator’s duty is to reach a decision on the 
pertinent facts of the case and solve the 
particular problem presented for determina- 
tion. There should be no fear that such 
an award will be used as precedent unless 
an identical case, based on the same facts 
and between the same parties, is presented 
to the arbitrator who issued the original 
award. And even in such a situation, it is 
conceivable that a different result could be 
reached. How much better is Dr. Taylor’s 
approach than the one proposed by those 
who would place the arbitral process on the 
same plane as a formal court trial. 

Those who support the position that the 
arbitral process should be more judicial in 
approach point out that more cases are 
being brought to the courts for determina- 
tion on the ground that one side or the 
other is asking for more than it is entitled 
to under the collective bargaining agree- 
ment, But these cases do not arise out of 
the award that is to be issued or which has 
been issued. On the contrary, these cases 
attack the jurisdiction, of the arbitral hear- 
ing, or the claims made by one side or 


the other.’ 

However, where the parties have agreed 
upon an arbitrator and have signed a sub- 
mission of the issues, the arbitrator’s juris- 
diction is defined at the very outset. He 
cannot go further than the authority granted 
in the submission.’ Parties will welcome a 


decision which solves a particular problem, 
for, by solving the problem continued pro- 
duction is maintained. If productivity can 
be continued at a high rate, mediation or 
compromise is indicated as the method for 
solving the impasse. 

Where the clauses in the collective bar- 
gaining agreement are limiting in effect, the 
arbitrator, unless he is a novice, will not 
go beyond his delegated jurisdiction. The 
tenor of most cases brought to court today 
stresses the fact that the matters which are 
to be arbitrated are not, in fact, arbitrable. 
In those cases, the court will vacate the 
award upon proper application, for the rea- 
sons set forth in the act establishing arbitral 
proceedings,” or for the reason that the 
arbitrator has exceeded the authority granted 
him in the submission agreement. 

By and large, the cases are few which 
hold that the hearing was conducted in an 
improper fashion. Where one disputant of- 
fers evidence concerning a certain phase 
of the case, the other party should be 
granted an opportunity to meet the issue 
thus raised.“ Where this opportunity is 
denied, the courts will set aside the award. 
But such action does not refer to the man- 
ner in which the hearing should be held, 
whether it be the formal judicial manner 
or the informal approach. 

A formal judicial method, surrounded by 
safeguards and formal rules of evidence, 
hidebinds the hearing. It prevents the hear- 
ing officer from obtaining all the facts and 
background so necessary in these disputes 
involving human relations. 


Disputants’ Choice—Formal or No 


On the other hand, if the disputants desire 
a formalized manner of adducing the testi- 
mony, they will so advise the arbitrator. 
Arbitration should be so gaited as to meet 
the tastes of all who desire to avail them- 
selves of the process. Most collective bar- 
gaining agreements do not state the type of 
hearing that the parties thereto desire. The 
collective bargaining agreement may limit 
the matters into which the arbitrator. may 
inquire; it may delete certain matters from 
the arbitrator’s jurisdiction. But the collec- 





8 Braden, article cited, footnote 5. 

®New York Civil Practice Act, Section 1448; 
Matter of Amsterdam Dispatch v. Devery, 244 
App. Div. 233, aff'd 278 N. Y. 688; Matter of 
Edger Construction Company v. Ward Founda- 
tion Corporation, 255 App. Div. 291; Buxton v. 
Mallery, 245 N. Y. 337. 

1 New York Civil Practice Act, Section 1462; 
Publishers Association of New York City v. 
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Mise. 267; Matter of Campe Corporation, 275 
App. Div. 634; Sturgess, Commercial Arbitra- 
tion and Awards, Chap. 6, Part II, p. 218ff. 

11 Navarro’s Application, 266 App. Div. 181; 
Universal Metal Products Company wv. United 
Electrical R. & M. Workers, 179 Misc. 1044; 
Sturgess, work cited, footnote 10, Chap. 10, 
Section 214, particularly pp. 480, 481. 
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tive bargaining agreement is the organic 
instrument which sets up the guides and 
standards which limit or expand the arbi- 
trator’s authority. 

It is true that compromise per se has no 
place in arbitration. There are times, how- 
ever, when compromise helps the disputants 
to resume a good working relationship.” 
The arbitral process is composed of many 
imponderables which may not be covered in 
an article of this nature. The problems 
which are presented in arbitration are socio- 
economic in content and require an approach 
which is far different than that required by 
most court cases. 

A formalized presentation or strict ad- 
herence to a judicial procedure should not 
be the standard for conducting an arbitra- 
tion hearing. As arbitration develops, and 
a greater understanding of the method seeps 
into the mental processes of those who 
participate therein, a more formalized pro- 
cedure may be indicated. Today, however, the 
arbitrator attempts to resolve a dispute so that 
the parties will be able to work together 
to insure continuance of production. 

It is too soon to attempt to develop a 
judicial process in labor arbitration. The 
method has not come of age. Too many 
disputants have not accepted the process 
as the solution to their problems. At the 
present time, the disputants are out to win 
a case, and not to resolve a dispute, thereby 
improving productivity.“ Union policy 
clashes head-on with institutional practices 
of management. It is in some cases a con- 
tinuing war of the classes. The award is 
not considered a determination of what is 
right, or what is the best thing to do under 
the presented circumstances. 

Labor arbitration today is, for the most 
part, a vindication of the particular policies 
or philosophies of the disputants. Thus, it 
is important for the arbitrator to be able 
to separate the chaff from the grain and 
reach a just decision.“ If compromise or 
mediation is to be excised from the tech- 
nique of arbitration, then one of the most 
effective methods of solving labor disputes 
by a third person will be lost. 


Form or Content? 


In my opinion, arbitration is becoming 
too juridical in approach and in thinking. 
It is losing sight of its original function. 
It is looking to form, rather than to content. 
The background of the dispute may be 
more important than the actual dispute 
itself. If the background difficulties can be 
corrected, the canker may be cured. 

In connection with the more formalized 
methods employed in presenting a case in 
an arbitral proceeding, lawyers and repre- 
sentatives attempt to control the offer of 
proof by invoking the formal rules of evi- 
dence. While the rules of evidence are 
useful in presenting a case in a full-dress 
court trial on the merits, these rules have 
little place in arbitration. Lloyd K. Garri- 
son, in commenting upon some of the ad- 
ministrative aspects of the history of the 
National War Labor Board, said: 

“Labor relations cannot easily be ex- 
plained in written pleadings or by formal 
advocacy. They have to be explored in 
order to be understood, and the task of 
exploration calls for initiative, patience, per- 
sistence and sympathy, in direct contact 
with the parties. The true necessities of 
each party’s position, as distinguished from 
their professed requirements, have to be 
discovered, and often the parties themselves 
have not analyzed the nature of these ne- 
cessities and are confused as to what it is 
they really want and why. They are also 
generally laboring under emotional tensions 
which have to be dissolved or mitigated be- 
fore progress can be made. Everyone rec- 
ognizes that informal explorations of this 
sort, first with one party and then with 
another and both together, are the very 
essence of mediation, but it is less clearly 
seen that they are necessary also to the just 
and effective decision of controversies after 
mediation has failed. 

“The reason for this is that in labor dis- 
putes there is.no rule of law upon which 
to base the decision and no judicial sanc- 
tions by which to enforce it. The decision 
simply will not stick unless it falls within 
a fairly narrow zone of acceptability or tol- 




















































2 Updegraff and McCoy, work cited, footnote 
3, Pp. 132-133. 

18 Second Annual Report (Federal Mediation 
and Conciliation Service, fiscal year 1949). 
Chap. V, p. 37, wherein the report, in discussing 
the high mortality rate of arbitrators, says, 
“The frequent blackballing of arbitrators. . . 
is not attributable to such mistakes of judg- 
ment as much as it is to a desire or need of 
representatives of the parties to produce a 
victory in arbitration.’’ See, ‘‘The Status and 
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Expendability of the Labor Arbitrator: A Sym- 
posium,”’’ 5 Arbitration Journal 12, 13, 21. 
%*New York Civil Practice Act, Section 1455 
provides, in part, as follows: ‘‘Oath of Arbitra- 
tors. Before hearing any testimony, arbitrators 
to hear and examine the matters in con- 
troversy and to make a just award according 
to the best of their understanding . . 
(Italics supplied.) Sturgess, work cited, foot- 
note 10, Chap. 7, p. 264ff. 
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erability, whose ascertainment can only be 
arrived at through an intimate understand- 
ing of the inmost positions of both sides 
and of all the forces which are playing upon 
their representatives both within their own 
group (corporate or labor) and from the 
outside.” * (Italics supplied.) 

In order that all the facts may be pre- 
sented for consideration, some leeway is 
necessary. Rules of evidence may prevent 
a complete disclosure. They can exclude im- 
portant criteria which may be helpful in 
ascertaining the basis of the dispute. Hence 
formal and technical rules of evidence should 
not be made a standard for conducting an 
arbitration hearing. 


Devices That Hamper 


Evidence freezes an arbitral proceeding. 
It prevents an informal presentation of all 
the facts. It prevents an orderly presenta- 
tion to the hearing officer of the background 
of the dispute. Where an arbitral proceed- 
ing is in session, the disputants should be 
able to submit all the germane facts per- 
taining to the dispute. The hearing officer 
should be the sole determinant of what is 
relevant and what is not. The hearing offi- 
cer should not be hampered by the formal 
rules of evidence. 

If we are to have more effective arbitra- 
tion, we must free the arbitral process from 


any and all devices which will slow its 
expeditious handling of disputes. To make 
the procedure more judicial in aspect and 
approach lessens its effectiveness. If the 
parties desire an informal handling of the 
dispute they should not be compelled to 
submit to a formal proceeding. On the other 
hand, if both disputants desire their hear- 
ing to be handled in a judicial manner, with 
standards and rules: of evidence and any 
other devices which will control the intro- 
duction of the facts into evidence, such a 
hearing should be accorded them. 

I believe, however, that the formal or 
judicial method, which is supported by 
many authorities, does not accomplish the 
salutary results which informal presentation 
of evidence obtains. 

In conclusion, I maintain that arbitration 
will lose its principal attraction of infor- 
mality and speed if it is based on formal 
judicial handling. By formalizing the pro- 
ceeding, presentation of evidence will be 
stultiied. If we are to improve the pro- 
cedure, greater, rather than less, informality 
should be promoted; standards of evidence 
should be left to the discretion of the hear- 
ing officer; and, most important, the dispute 
at hand should be resolved without any 
thought of setting any precedent value on 
the result achieved. [The End] 


“One inexcusable policy of the board [NLRB] has been its refusal 
to let small businessmen, their workers and their unions enjoy the 
benefits of Taft-Hartley. Congress had given me, as general counsel, 
the final authority to determine whether a case should be prosecuted, 
but the board took the stand that it didn’t have to hear a case unless 
it wanted to. It was ‘overburdened’, arid could take only the big ones. 
This policy has thrown hundreds of cases back into the.jungle warfare 
that obtained before the Wagner Act.”—Robert N. Denham as told 
to Stacy V. Jones, “And So I Was Purged,” The Saturday Evening Post 


(December 30, 1950). 


% The Termination Report (National War 
Labor Board XXVI) Volume 1; but compare 
Abelow, article cited, footnote 5, who writes, 
at p. 252: 

“At the outset let me state that I do not 
desire to transform the arbitration process into 
a formal, highly legalistic affair hidebound by 
strict rules and surrounded with legal mumbo 
jumbo. Nor do I expect that every arbitrator 
will have to be a lawyer and every party repre- 
sented by counsel. I would not want to lose 
the informal and friendly spirit of arbitration 
or encourage delays by surrounding the process 
with technicalities. But I believe that knowing 
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and abiding by some fundamental rules of evi- 
dence will have no ill effect on the process 
but on the contrary, will make arbitration a 
more perfect means of obtaining swift and true 
justice. 

‘‘Before standards for the acceptance of evi- 
dence are to be considered, there must be agree- 
ment as to the nature of the arbitration process. 
The American Arbitration Association has from 
its very beginning been the strongest advocate 
of arbitration as a judicial process. It has re- 
jected time and again the concept that the task 
of an arbitrator is not to judge but to reconcile.” 
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The Fallacy 


of Experience Rating 


By P. L. RAINWATER 


TO REWARD ONE EMPLOYER WITH A LOWER RATE OF TAX BASED ON 
AN EXPERIENCE RATING IS TO DISCRIMINATE AGAINST ANOTHER 


The author is chief of research and 
information, Mississippi Employment 
Security Commission 


ECAUSE unemployment weakens and 

crumbles the social cement that holds 
society together, menacing every member 
and falling with crushing force especially 
upon the unemployed worker and his family, 
it threatens the health, morals and welfare 
of all the people, Therefore, unemployment 
is not only a proper concern of government, 
but also a proper subject for legislation. Legis- 
lative action to check its spread—it cannot 
be entirely prevented—and to lighten the 
burdens that unemployment imposes is, 
therefore, an obligation of government. 


The means best suited to this end have 
been determined to be a system of unem- 
ployment compensation under which there 
is a compulsory setting aside of reserves to 
be used in pursuance of a public purpose 
for the immediate but not sole benefit of per- 
sons who are unemployed because of the 
inability of the labor market to offer them 
jobs. Under this arrangement both the em- 
ployer and the worker share the risk—the 
employer by a tax on his payroll, and the 
worker, in the event of his involuntary un- 
employment, by subsisting on “half rations” 
as represented by weekly benefits for a 
limited time amounting only to about one 
third to one half his weekly wages. 


The compulsory payroll tax adds up to 
providing a reservoir of purchasing power, 
which through the payment of benefits to 
unemployed workers, in the day of great 
need, is “injected at strategic points into 
the economic circulatory system,” thereby 
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assuring a kind of balance wheel or an ele- 
ment of stability in the industrial system itself. 


The tax plan, commonly known as expe- 
rience rating, which supports unemployment 
compensation in each of the fifty-one juris- 
dictions, requires some employers to pay the 
standard rate of 2.7 per cent, and in some 
states a penalty rate above 2.7 per cent, 
while other employers are permitted to pay 
tax rates below the standard rate. It may be 
that there is no relation between this plan of 
taxation and basic concepts about the causes 
of unemployment and the purposes of un- 
employment compensation. However, in 
order to get and to hold even public toler- 
ation (to say nothing of genuine approval) 
of a plan so at variance with generally ac- 
cepted principles of taxation for the support 
of a government service which benefits the 
employers, the workers and the public alike, 
it was certainly necessary for those who ad- 
vocated such a plan to try to show that some 
public purpose was served by it. In the 
discussions both at the time of the passage 
of the Social Security Act and over a period 
of more than ten years until all the states 
some of them with extreme reluctance, ac- 
cepted experience rating, there emerged 
certain well-defined concepts about the 
causes of unemployment and the purposes 
of unemployment compensation. To try to 
determine which come first, the theories or 
the practices, would be akin to trying to de- 
termine which comes first, the egg or the 
chicken. However, it may help to learn 
from history that man has never lacked for 
theories, however absurd or unrelated to 
realities, if found necessary to give moral 
support to whatever aligned with his eco- 
nomic interest or what he conceived to be 
his interest. 
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Today these are, accordingly, two oppos- 
ing concepts—though they have become 
more or less dormant now that experience 
rating exists in all the states and full em- 
ployment has prevailed for a decade—about 
the causes of unemployment and the pur- 
poses of unemployment compensation. 


This may, therefore, be a good time to 
state and examine these opposing concepts 
and to make a realistic analysis of the expe- 
rience rating principle as it appears in pres- 
ent unemployment compensation laws. 


Two Opposing Concepts 


Theory of Collective Responsibility—Ac- 
cording to this theory unemployment is an 
inevitable hazard of the private enterprise 
system of economics, a system to which all 
are committed. Unemployment is a phe- 
nomenon and an ever-present reality as 
much attached to the economic order as the 
arms and legs are attached to the human 
body. Being so, responsibility for it is col- 
lective rather than individual and, therefore, 
all the components—every employer and 
every worker in every industry alike—are 
severally and jointly responsible for it. The 
prevalence of unemployment, in amount or 
extent or as to time of occurrence or in what 
industries, is largely unpredictable. Under 
this theory several points are to be noted: 


(1) Unemployment is inherent in the 
private enterprise system of eco- 
nomics which blesses and supports 
both the employer and the worker. 
Each party has an equal interest in 
the preservation of the economic 
system—even if not an equal mone- 
tary share. 

(2) In the functioning of the private 
enterprise system, individual em- 
ployers, whether in stable or un- 
stable industries, are not responsible 
for unemployment. Such respon- 
sibility is collective—joint and sev- 
eral—arising out of the nature of 
the economic order, every com- 
ponent segment of which is so 
inseparably enmeshed that one em- 
ployer or industry cannot be dis- 
turbed or injured without tending 
to disturb or injure all. The re- 
sponsibility for unemployment, like 
the responsibility for prosperity, is, 
therefore, indivisible. 

(3) Inasmuch as employers are not indi- 
vidually responsible for unemploy- 
ment it follows morally, as well as 
logically, that each employer should 


pay the same tax rate for the sup- 
port of the unemployment compen- 
sation system. 


(4) Under such a theory of the real 
cause of unemployment and the 
purposes of a system of unemploy- 
ment compensation, the payment of 
weekly benefits within reasonable 
and realistic limits to workers un- 
employed through no fault of their 
own is not incidental or subsidiary 
to any other aspect of employment 
security. It follows, too, that inas- 
much as such benefits so paid are 
vital to preserving unimpaired the 
economic system itself they should 
not be related or geared to the 
process of determining individual 
employer tax rates. Under this 
theory tax rates adequate to sup- 
port unemployment compensation 
should be uniform for all employers 
and not low rates for certain em- 
ployers and high rates for others. 


Theory of Individual Employer Respon- 
sibility—An opposing theory about the cause 
of unemployment is that the employer him- 
self is responsible to an appreciable degree 
for unemployment. The proponents of this 
school of thought assume, further, (1) that 
such employer responsibility can be rather 
accurately measured and (2) that the em- 
ployer tax rate can be so determined as to 
cause him to prevent much more unemploy- 
ment than he would otherwise. They, there- 
fore, urge the use of the taxing power as 
a means of obtaining what they are pleased 
to call “regular” or “stable” employment— 
incentive taxation is the term used. 


It is significant that some of the basic mis- 
conceptions about the real purposes of un- 
employment compensation, and certainly 
some of the harmful ones, have followed 
logically from the enactment of unemploy- 
ment compensation laws in the fifty-one 
jurisdictions of the United States which“em- 
body in their financial provisions this basic 
fallacy—the concept of the individual em- 
ployer’s responsibility for the unemployment 
of his workers. Some of these resulting 
misconceptions too widely accepted are: 


(1) that in the process of trying to 
obtain employment security, unem- 
ployment compensation or the pay- 
ment of benefits is not coordinate with 
nor an equal partner in the efforts 
to “regularize” or “stabilize” em- 
ployment. (Instead of understand- 
ing that the two functions are 
opposite sides of the same shield, 


February, 1951 @ Labor Law Journal 

















many people regard weekly benefits 
paid to the eligible unemployed as 
“hand-outs” and “shade tree money”) ; 


(2) that an unemployment compensa- 
tion claim is a claim against an em- 
ployer rather than against a public 
trust fund accumulated by taxation 
for the general welfare purpose of 
protecting and preserving the in- 
dustrial system, primarily, and for 
relieving unemployment as a sup- 
porting means to this end; 

(3) that weekly benefits paid to a legiti- 

mately unemployed worker are a 

penalty assessed against his em- 

ployer for causing his unemploy- 
ment (“Lo! the poor employer,” 
they say, “he is going to be assigned 

a tax raise”; while not a thought is 

given or a word spoken about the 

condition of the worker and his 
family or of the real reason for 
his unemployment); 

that in any controversy over the 

payment of benefits, the real issue 

is between the employer and the 
worker with the state administrator 

as only a bystander or at best a 

. kind of umpire in the contest be- 
tween employer and claimant; 
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(5) that employers should act, with ref- 
erence to paying benefits, in a po- 
licing capacity rather than merely 
cooperating with administrators to 
prevent the payment of benefits to 
those not entitled to them; 

(6) that employers, as distinct from 
other citizens, have a proprietary 
interest in, the trust fund and that, 
therefore, they should determine 
how “their money should be spent 
and who should control it”; 


that inasmuch as employers cause 
unemployment and since a preponder- 
ance of such resulting unemploy- 
ment arises in certain industries, the 
major part of the social cost of un- 
employment should be allocated, it 
is asserted, to the employers in such 
industries. (This, the proponents 
say, is an “equity” concept under 
which unemployment compensation 
costs should be allocated to their 
employer and industry sources); and 
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(8) that in such allocation of the cost 
of unemployment, individual em- 
ployer tax rates should be varied, as 
in workmen’s compensation, accord- 
ing to the risk involved. 
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Before proceeding further, it should be 
said that the present highly discriminatory, 
confusing, competitive, economically fallacious 
and socially injurious financial arrangements 
for the support of unemployment compensa- 
tion in the fifty-one jurisdictions of this 
country did not spring into existence fully 
developed, as did the fabled Minerva from 
the head of Jupiter. 


Three Phases of Development 


There have been three phases of develop- 
ment, as follows: first, the period of origins 
from about 1920 to 1935; second, the period 
of orderly growth from 1936 to 1940; and, 
third, the period of delusion and misconcep- 
tion from 1941 to 1950. 


Period of Origins.—The prototype of em- 
ployer experience rating as applied to unem- 
ployment compensation appeared in_ the 
Huber Bill which was introduced in the 
Wisconsin Legislature of 1921. The author 
of this bill was the late Professor John R. 
Commons of the University of Wisconsin 
Professor Commons, who had been, a decade 
earlier, an administrator of one of the first 
workmen’s compensation laws, was much 
impressed by the safety devices and the pre- 
cautionary measures that employers pro- 
vided for the safety of their workers in 
response to reduced tax rates for few or 
no industrial accidents in their plants or 
high tax rates for a bad experience or a 
high or excessive number of industrial 
accidents, 

Professor Commons, like all good profes- 
sors, was always eager to try an experiment; 
and he was particularly eager to try out the 
principle of varied rates or incentive taxation 
which had worked so effectively in work- 
men’s compensation, in an entirely new field 
So the Huber Bill, authored by Professor 
Commons, provided for a payroll tax on em- 
ployers only and for reduced or low tax 
rates for employers who had little or no 
unemployment and higher tax rates for 
those employers who had irregular or un- 
stable employment in their plants. 


The Huber Bill never became law. How- 
ever, through the 1920’s, as well as later, 
some of the students of Professor Commons 
who shared his yen for trying out incentive 
taxation in the field of unemployment com- 
pensation persisted in their efforts to induce 
the Wisconsin Legislature to enact such a 
law. Accordingly, in 1930 the Groves Bill 
embodying the same principle of incentive 
taxation as had appeared in the Huber Bill 
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nine years earlier was proposed and defeated 
in the legislature. But in 1932, a slightly 
modified Groves Bill was enacted to be- 
come the first unemployment compensation 
law in the United States. This law, as en- 
acted, stressed the fact that each employer 
was responsible for his own unemployment. 
It provided that separate employer accounts 
should be set up within the state’s unem- 
ployment reserve fund; that each separate 
employer account should be credited with 
the contributions the employer paid and his 
account charged with the benefits paid his 
unemployed workers. The employer tax 
rates were to be varied from low to high, 
rewarding or penalizing, in accordance with 
each employer’s experience. 


Meanwhile, despite the two-chickens-in- 
every-pot era of the 1920’s and the Pollyanna 
predictions of management and the politi- 
cians that prosperity was “here to stay,” the 
debacle-of 1929 occurred, thereby demon- 
strating again that “the bottom can fall out 
just as the top can blow off.” With the 
suddenness of a great earthquake, mass un- 
employment with resulting disastrous con- 
sequences to workers and employers alike, 
commanded the attention of both the states 
and the nation. Responsible leaders were 
groping for an answer to the great problem 
of unemployment and time was of the es- 
sence. With the breath of a benumbing, 
paralyzing and consuming fear blowing cold 
on the necks of everybody, the President’s 
Committee on Economic Security prepared 
its report. 


This committee, with its large group of 
technical advisors, was perhaps the best that 
could have been assembled for the purpose. 
Yet, among the members, as well as among 
their advisors, there was a babel of voices 
and the greatest differences and confusion 
of opinion. It can truly be said of them, as 
Robert E. Lee said im a letter to his son 
concerning the girls in his family, “The 
girls,” he said, “are well and have as many 
opinions with as few facts as ever.” The 
point is, the committee was pioneering in 
the preparation of a great landmark of social 
legislation, and there were few really worth- 
while precedents for them to follow. 


With respect, however, to that part of the 
committee’s report dealing with financing 
unemployment compensation, there was a 
precedent. It was the principle developed 
in fifteen years of discussion initiated and 
first led by Professor Commons and later 
by his spiritual successors, which in 1932 

yas given legal sanction by appearing in 
Wisconsin’s Unemployment Compensation 
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Law. This precedent was that of incentive 
taxation according to which the tax rate 
was varied in accordance with the em- 
ployer’s experience with unemployment. The 
Wisconsin school of thought; through the 
very influential state university, had favor- 
ably impressed many business leaders that 
the concepts taken over from workmen's 
compensation were equally valid as applied 
to unemployment compensation. In fact, in 
the United States prior to 1929 few scholars 
in the field of economics, other than Com- 
mons and his associates, realized the serious- 
ness of the unemployment problem or gave 
much attention to it. For the lack, therefore, 
of any well-developed opposing concept on 
the subject, the Wisconsin theory, with ref- 
ference to allowing varied tax rates, pre- 
vailed, becoming a part of the Social Security 
Act; and even until now lies embedded in 
the body of each of the fifty-one jurisdic- 
tional unemployment compensation laws to 
pose—unlike a useless but seldom harmful 
vestigial survival in the human body—a con- 
stant threat to the realization of the original 
goals of unemployment compensation. 


Such in brief is the origin of the provision 
in the Social Security Act permitting expe- 
rience rating. The late Justice Brandeis, it 
has been said, suggested the tax offset pro- 
visions of the Social Security Act. How- 
ever, it may not be a bad guess that he 
himself received the suggestion from the 
“Wisconsin school,” particularly with re- 
spect to experience rating credit. 


Period of Orderly Development.—The 
provisions for unemployment compensation 
in the Social Security Act were approved by 
Congress exactly as introduced. The im- 
mediate purpose of these provisions was, it 
seems, to induce the states to enact unem- 
ployment compensation laws. Little or no 
consideration was given in the Congress 
as to how the financial provisions would 
work out. This was especially true of the 
provision permitting experience rating. 


Once the Social Security Act was passed, 
the development of unemployment compen- 
sation to 1940 was orderly and according to 
plan. In less than two years from the date 
of enactment, thanks to the valuable tech- 
nical assistance rendered to the states by 
the Social Security Board, unemployment 
compensation was established by law in each 
of the fifty-one jurisdictions; and in May, 
1937, the Supreme Court of the United 
States held constitutional both the unem- 
ployment compensation provisions in the 
Social Security Act and the state unemploy- 
ment compensation laws. By January, 1939, 


February, 1951 @ Labor Law Journal 











unemployment compensation benefits were 
being paid in all the fifty-one jurisdictions. 
When the period of orderly development 
ended in 1940, experience rating was effec- 
tive in only four states: namely, Wisconsin 
(1938), Indiana (1940), Nebraska (1940) 
and South Dakota (1940). 


Period of Delusion and Misconception.— 
With the advent of 1941, the business cycle 
began an upward swing, gathering momen- 
tum under the impact of war and the ac- 
cumulated backlog of civilian wants. After 
more than ten years of idle men and idle 
machines, the goal of full employment ar- 
rived through the impact, as usual, of eco- 
nomic conditions over which individual 
employers had not the slightest control. 
Concurrent with the rise of employment and 
mounting payrolls, employers and employer 
organizations pressed for the enactment of 
experience rating provisions along with 
measures restricting eligibility for benefits 
and for harsh disqualification provisions. 
By 1944, the interstate competition in rate 
reduction reached such proportions as to 
cause the Social Security Board in its report 
of that year to say: “Whatever the merits 
of experience rating, the present competition 
in rate reduction threatens to undermine the 
effectiveness of unemployment insurance in 
the United States,” and that experience rat- 
ing had had the “unforseen effect of holding 
back development of the program and even 
cutting down standards.” This and many 
other bad effects of experience rating were 
stressed in most subsequent reports of the 
board. The reports of the Advisory Council 
on Social Security to the Senate Committee 
on Finance, known as the Stettinius Report, 
issued in 1949, recommends such changes in 
the federal standards respecting experience 
rating as would undoubtedly have the prac- 
tical and highly beneficial effect of each state’s 
abandoning it. 


Defects-and-Results Summary 
of Experience Rating 


This has been a rather long but necessary 
background preliminary to making a concise 
and summary analysis of experience rating 
and its effects on the system of unemploy- 
ment compensation. 


Any worth-while examination of the prin- 
ciple and application of experience rating to 
unemployment compensation should be made 
on the background of an understanding of at 
least two economic concepts. These are: 


Experience Rating 


(1) the concept of the stability of employ- 
ment and (2) the incentive concept. 


Stability of employment refers to the total 
volume of work in an employer’s plant or in 
an industry or in the whole economy. At 
the most, it means the full and complete use 
of the available labor supply. It is appro- 
priate to measure this volume of work in 
man-hours and not in number of workers 
employed. Employment stability may be 
measured week by week, month by month, 
or over a period of years. In all cases, how- 
ever, the test of stability is volume of em- 
ployment, that is, in man-hours of work 
rather than mere number of workers. Sta- 
bility is often mistakenly referred to as the 
employment of an unvarying and inflexible 
number of workers. Such a concept is not 
only inadequate but it is false. Stability 
in the sense of a constant number of workers 
would cause a “hard core” of unemployment 
and would lower the standard of living of 
everybody. In this country with its growing 
population and its constantly improving 
technology, the concept of stability of em- 
ployment must involve the employment of 
an increasing number of workers. 


Yet, there are those who view the present 
as a time of “overemployment.” “Stabili- 
zation,” they say, must occur at some level 
nearer the minimum than the maximum 
labo: force. “Stabilization” of employment, 
therefore, in the sense in which the pro- 
ponents of experience rating use the term, 
that is, the employment of a more or less 
constant and unvarying number of workers, 
will result, it would seem, in the permanent 
employment of one group of the population 
and the permanent unemployment of the 
other. This is precisely the marked ten- 
dency to which experience rating leads. 
This being so, experience rating tends to 
subvert one of the basic aims of unemploy- 
ment compensation—that of diminishing the 
suffering caused by unemployment—and, in- 
stead, contributes towards “freezing” un- 
employment. In order to lessen the danger 
of forming this hard core of unemployment, 
the flexible workweek or work-spreading 
is frequently used. 

Of course, such a plan for sharing the 
work is not stabilization of employment at 
all but rather a device for distributing among 
the workers the burdens of instability of 
employment and, incidentally, causing the 
workers to render themselves ineligible for 
unemployment compensation benefits while 
their employers escape any charges to their 
accounts. It is perfectly clear, then, that 
because of the economic facts of life, the 
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The private enterprise system, by its very 
nature, exerts on employers an incentive to 
stabilize employment 





term “stabilization of employment” as used 
by the proponents of experience rating, 
should be reconsidered and redefined. 

Of course, any rational concept of the 
nature of economy makes fluctuation and 
variability in the volume of employment in- 
evitable both in individual plants and in 
individual industries. The degree of fluctu- 
ation or variability will depend on a complex 
of factors the control of which lie, for all 
practical purposes, entirely outside the power 
of individual employer effort. The character 
of the industry involved and the general 
level of economic activity rather than efforts 
within the control of management are the 
controlling factors. Despite this fact, which 
cannot be elaborated on here, the proponents 
of experience rating at every step along the 
road to its enactment into the laws of every 
state proclaimed before legislative bodies 
that experience rating was a panacea for 
unemployment and that, therefore, if it were 
enacted, it would largely eliminate the need 
for benefits. It mattered not that these 
claims rested on the false assumption that 
by individual employer effort alone improved 
employment stability in the economy would 
result. In practice, as everyone knows, 
experience rating has not prevented any un- 
employment, and even its proponents, now 
that it is integrated with the unemployment 
compensation system, seldom talk about it 
as a means for preventing unemployment, 
but rather as being a great incentive to em- 
ployers to “police” the payment of benefits. 

If individual employer effort cannot make 
any appreciable contribution to prevention 
of unemployment, it follows, of course, that 
any incentive that experience rating might 
furnish would not enable the employer to do 
that which was beyond his power in the 
first place. 

In fact, under the private enterprise sys- 
tem, the mcentive of profits, the mainspring 
of the system, exerts on an employer a 
constant and impelling incentive to regular- 
ize or stabilize his employment. This is the 
only kind of an incentive that is natural or 
necessary. The kind of incentive offered by 
experience rating is a subterfuge and a fic- 
tion; for as the New York Advisory Council 
pointed out “the losses which an employer 
sustains because of the irregular operation 
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of his plant exceed by a wide margin the 
fullest contributions that could be asked of 
him for unemployment insurance. Thus, 
every employer has these many years al- 
ready had a financial incentive to stabilize, 
greater than any savings that can be prom- 
ised him under any system of experience 
rating.” 

Thus, during the years of benefit-payment 
experience under unemployment compensa- 
tion laws, the public purpose—“general wel- 
fare” concept of unemployment compensation, 
due largely to the impact of experience rat- 
ing on the system, has been gradually forced 
into the background, if not actually des- 
troyed, and instead there has been substitu- 
ted the “emplover-fault” concept under which 
no benefits are paid to otherwise eligible un- 
employed workers except for unemployment 
attributable to the employer. Actually, then, 
the fundamental basis of the law, which was 
declared by the Supreme Court of the 
United States in the Carmichael case to be 
“the public purpose of relieving unemploy- 
ment” and which, as such, should be sup- 
ported by a uniform tax rate on all employers, 
is being gradually shifted and made to con- 
form to the desires of the proponents of 
experience rating. 

Accordingly, under the experience rating 
provisions, the state unemployment compen- 
sation laws are being transformed—and in 
some states the process is almost complete— 
into little labor relations acts dealing with 
standards of conduct applicable to the worker 
in his relation to his employer. This ap- 
proach is used to “police” the payment of 
benefits. Admittedly, the payment of bene- 
fits should be controlled, but without, of 
course, employing for the purpose a plan 
of taxation in which adheres numerous 
antisocial by-products, as experience rating 
does. The necessary controls properly be- 
long to administration as such, by and with 
employer cooperation. 


And in this connection, Mississippi’s ex- 
perience with an annual payroll type of ex- 
perience rating formula according to which 
no employer accounts are kept and in which 
the payment of benefits is in no way related 
to the determination of individual employer 
tax rates, proves beyond peradventtre of a 
doubt that employers will cooperate with 
administrators even though they have no 
direct monetary interest in whether or not 
benefits are paid to their separated workers. 

In Region VI, for example, comprising 
the states of Alabama, Florida, Georgia, 
Mississippi, South Carolina and Tennessee, 
an employer’s tax rate in all, except Mis- 
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sissippi, is directly related to the amount of 
benefits paid his unemployed workers. How 
this fact affects the administration of un- 
employment compensation in these several 
states is indicated by the number of em- 
ployer appeals which in the period from 
July 1, 1947, to June 30, 1949, ranged from 
zero per cent in Mississippi to fifty per cent 
of all the state’s appeal decisions in South 
Carolina. In the region as a whole, during 
the two-year period, there were 3,770 em- 
ployer appeals from lower authority de- 
cisions. This was 16.5 per cent of the total 
of 22,784 lower authority appeals in the 
region. In the same period, there were 694 
employer appeals in Region VI from higher 
authority decisions. This was 22.6 per cent 
of the total 3,073 higher authority appeals 
in the region. Thus, in Mississippi alone, of 
the states in Region VI, there were no em- 
ployer appeals. Yet, Mississippi challenges 
comparison with any other state on the 
points customarily used in testing the effi- 
ciency of administration and in public ac- 
ceptance of the program. 


It seems pertinent in this connection to 
consider the disparaging implications bound 
up in the term “policing the payment of 
benefits.” As the term is used by the pro- 
ponents of experience rating, the term seems 
to imply that the administration of unem- 
ployment compensation laws, unlike that of 
other state laws, is not a public function to 
be performed by responsible public officials 
but, on the contrary, requires the interpo- 
sition of employers and their so-called “tax 
experts” in order to prevent irresponsible 
“nincompoops,” as it seems administrators 
are assumed to be, from delivering the trust 
funds, willy-nilly, to any “moochers” or 
“learners” who exert the required energy of 
going to an employment office to file claims. 
The term reflects, also, on the great mass 
of employers by implying and often assert- 
ing that employers will not cooperate as 
good citizens with administrators to prevent 
the payment of benefits to which claimants 
are not entitled, unless they have a direct 
monetary interest in doing so. Both of these 
implications and assumptions are wholly un- 
justified. They seem to have been advanced 
in the past and presently encouraged in 
certain quarters to make it appear quite 
necessary to continue with employer “po- 
licing” in order to prevent, it is alleged, a 
raid on the trust funds. 


Actually, of course, the real purpose is to 
prevent insofar as possible benefit charges 
to employer accounts in the interest of 
lower tax rates. Of course, there is nothing 
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wrong per se about employers seeking lower 
tax rates. The real source of the trouble is 
in the Social Security Act itself; and the 
solution is to be found only in Congressional 
action amending the Unemployment Tax Act 
allowing, at least those states which meet 
certain coverage and benefit standards, to 
adopt tax rates for all employers on a uni- 
form basis. 

The facts now abundantly clear to objec- 
tive students of unemployment insurance 
are that experience rating in actual operation 
mines and saps the foundation of unemploy- 
ment compensation. The several counts in 
the indictment against it are: 

(1) There is’ no evidence that experi- 
ence rating in any state has con- 
tributed to the stabilization of 
employment, much less to the full 
utilization of the labor force which 
is the only real stabilization. 


On the contrary, experience rating 
results in stabilization of underem- 
ployment and tends to decrease the 
total volume of employment. 


~ 


(3) In pressing its false claims, experi- 
ence rating makes no distinction be- 
tween a degree of stability that, in 
isolated cases, may be achieved 
through positive action or effort on 
the part of the individual employer 

‘ and that stability which is inherent 
in the industry or business. For ex- 
ample, an employer in the utilities 
industry may receive the lowest tax 
rate without doing anything to sta- 
bilize, while an employer in a dur- 
able goods industry may get the 
highest rate despite all his efforts to 
stabilize. Experience rating takes 
no account of the norm of stability 
in the industry. 


(4) Under experience rating, the tax 
rate depends not on how much un- 
employment is prevented but on 
how much compensable unemploy- 
ment is prevented. 


(5) Experience rating shifts the interest 
of the employer from trying to pre- 
vent unemployment to trying to 
avoid payment of benefits by one 
or other of the following means: 
(a) Work-spreading. 

(b) Hiring ineligible workers such 
as students or workers with 
little or no prior wage credits. 

(c) Laying off workers with lowest 
accumulations of wage credits. 
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(6) 


(8 


~ 


(9) 


(d) Hiring or laying off workers 
at such times as will prevent 
the paying of partial benefits. 


Experience rating brings about 
pressure for legislative enactments 
which not merely defer payment of 
benefits for legitimate acts of dis- 
qualification, but for penalizing the 
worker by reducing or actually can- 
celling his wage credits. The sum 
total of the result on this point is a 
shift from original public purpose 
or public welfare concept of paying 
benefits, as determined by the Su- 
preme Court in the Carmichael 
case, to that of the employer-fault 
concept; that is, no benefits paid 
except for faults attributable to the 
job or to the employer. 


Experience rating changes the orig- 
inal idea of tax uniformity into a 
complex system in which the tax 
rates change every year. It has 
been said that if anything can make 
a tax good it is its certainty. Meas- 
ured by this standard, the unem- 
ployment compensation tax is not a 
good tax for its principal character- 


istic is its uncertainty. On this 
point Ewan Clague said in 1945: 
“The conclusion must be in the 


light of the economic conditions of 
the last five years, and in terms of 
the complexities of experience rat- 
ing as it now exists, the average em- 
ployer’s tax rate in unemployment 
compensation is now largely the 
result of fortuitous factors which 
affect his business in ways which he 
can neither understand nor over- 
come.’ 


The very concept of experience rat- 
ing with its varying and individual 
tax rates rebels against the accepted 
principle of taxation in this country 
that all taxpayers in the same tax 
classification shall share equally the 
cost of government. 

In practice, experience rating shifts 
most of the burden of the cost of 
unemployment to the employers in 
the durable goods industries. These 
industries are the cornerstones of 
the business and employment struc- 
ture. It follows that a penalty 
imposed on these basic industries, 
because of factors over which em- 
ployers in these industries have no 
control, will ultimately have adverse 
effects on the whole national economy. 


(10) 


(11) 


(13) 


(14) 
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In practice, experience rating has 
caused interstate competition with 
respect to unemployment compensa- 
tion tax, a condition that the uni- 
form federal tax of three per cent 
was intended to restrict or elim- 
inate. Indeed, the elimination of 
interstate competition was origi- 
nally the cornerstone of the federal- 
state system of unemployment 
compensation. For example, an em- 
ployer whose reserve is seven per 
cent of his annual or average annual 
payroll must pay the standard rate 
of 2.7 per cent in three states, but 
is entitled to a rate of less than one 
per cent in seven other states. If 
his reserve increased to ten per cent 
of his payroll, he would be entitled 
to tax rates varying from zero in 
four states to 1.9 in one. 


In addition to perpetuating inter- 
state competition, experience rating, 
because of its varying and uncertain 
tax rates, erects within each and every 
state an inequitable and unsound 
competition among all industries, 
among all employers generally, and 
even among employers in the same 
industries. 


Under experience rating, tax rates 
rise and fall at the wrong time. In- 
sofar as this occurs the effect on 
purchasing power is in the wrong 
direction. Taxes tend to be low 
under experience rating when times 
are good, and high when times are 
hard. 

Even if the allocation of unemploy- 
ment costs, either to employers or 
to industries, were economically 
sound—and it is not—experience 
rating has not and cannot provide 
any formula, whether reserve ratio, 
benefit ratio, or compensable-sep- 
aration ratio, that will approach 
accuracy in the allocation of such 
costs. And by the same token the 
rating methods of charging benefits 
in an effort to measure the unem- 
ployment risk of empleyers is 
equally unsatisfactory and inaccurate. 





Experience rating, then, has dis- 
torted the original purpose of unem- 
ployment compensation which was 
planned as a system for compensa- 
ting workers with sufficient wage 
credits for a substantial part of their 
wage losses arising out of the in- 
ability of the labor market to fur- 
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nish jobs; and it has almost 
completed the process of convert- 
ing the program into a scheme 
under which the provisions of the 
state laws require administration to 
use every Pickwickian device in 
order to avoid payment of benefits 
in the interest of lower tax rates. 
It is deplorable, to say the least, 
and it argues no good to the future 
of unemployment compensation, that 
the original concept behind unem- 
ployment compensation, that of par- 
tial compensation for wage losses 
and that of providing a balancing 
force in the economy, all motivated 
by public policy in promotion of 
the general welfare (and “general 
welfare” is here used in the sense 
in which it appears in the Constitu- 
tion and not as corrupted in current 
use) should now be giving way toa 
concept in which the nub of every 
decision tends to be resolved with 
respect to its effect on employer 
tax rates. 


Varied Tax Rate System Unsound 


There remains one other point that it 
seems proper to raise and discuss briefly. 
Is unemployment compensation properly 
called a system of social insurance? What 
are the limits, if any, of the principle of 
insurance or underwriting to the program 
of unemployment compensation? If the 
basic principle of insurance—sharing or 
spreading the risk of widespread hazards— 
is applicable to unemployment compensa- 
tion, does it necessarily follow that a varied 
tax rate system properly adheres to it? 
Specifically, is a varied tax rate system, as 
in fire insurance and workmen’s compensa- 
tion, valid or economically sound in the field 
of unemployment compensation ? 

The answers that administrators give to 
these. questions are definitely and vitally 
related to the future course of unemploy- 
ment compensation, 


The answer to the first question is easy. 
Unemployment compensation is a type of 
social insurance. It is a type of insurance 
especially designed to protect the economic 
order under which workers are privileged 
to earn wages and, in addition, to give pai- 
tial protection, at least, to the worker against 
the loss of wages. As such, it distinctly is 
not a system of relief and it should not be 
permitted to become so. Under the plan, 
benefits are paid only to workers who have 
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shown their attachments to the labor market 
and for whom contributions have been paid; 
and this should continue to be the case. Al- 
though unemployment, like some other haz- 
ards customarily covered by insurance, is 
largely unpredictable, both as to time and 
extent and as to what industries, it seems to 
be clearly an insurable risk. However, it 
should be said that actuarial experience in 
the field is, to date, entirely too short and 
unscientific to justify any definitive con- 
clusion as to the tax rate necessary to sup- 
port unemployment compensation as at 
present provided, even in the laws of the 
several. states. 

The question of to what extent the prin- 
ciples of insurance properly apply in com- 
pensating for loss of wages due to the 
failure of the labor market to supply jobs, 
must await further study. This much seems 
certain, unless the insurance principle is to 
be abandoned, there must always remain 
a reasonable relation between the amount 
of benefits for which a claimant is eligible 
in any benefit year and the amount of wages 
earned in covered employment in the base 
period. 

Finally, a varied tax rate system or ex- 
perience rating is not an integral part of the 
insurance principle as applied to unemploy- 
ment compensation. Rather, the varied tax 
rate system is an impractical scheme or 
plan, inequitable and unfair in its results, 
for allocation of costs. Or it is, in other 
words, just cost accounting. The alloca- 
tion of social costs to individual employers 
or groups is desirable and practicable, how- 
ever, only to the extent that such individ- 
uals or groups have a significant amount of 
control over the sources of costs. But it 
has been repeatedly emphasized that all the 
available evidence clearly indicates that no 
single employer can be deemed to be 
responsible for his unemployment and, there- 
fore cannot justly be taxed to pay unem- 
ployment costs at a higher rate than his 
fellow employer. There is no valid relation 
between the joint responsibility for unem- 
ployment and the individual responsibility 
that adheres in the risks of the hazards of 
fire and of industrial accidents. In fire in- 
surance and workmen’s compensation, it is 
desirable to provide a varied tax rate be- 
cause in each of these cases the tax rate can 
be fixed to correspond to the degree of risk 
involved. And there are very definite and 
satisfactory ways of determining, measur- 
ing and minimizing these risks. Further- 
more, in the case of fire and industrial 
accidents, the incentive of achieving lower 
tax rates makes it profitable to take such 
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precautionary measures as will reduce their 
occurrences. And inasmuch as the in- 
dividuals who take measures to reduce such 
risks are less likely to present claims for 
loss, it is right and proper that they should 
be assigned tax rates on the basis of their 
experience. But the phenomenon of un- 
employment is inherent in the free enterprise 
system of economics, and hence individual 
employers cannot of right be held to be 
responsible for it. Experience rating in un- 
employment compensation is, therefore, dis- 
criminatory taxation and antisocial in its 
results. 


Looking back over the history of unem- 
ployment compensation since the passage of 
the Social Security Act, it is easy to see that 
the original goals and concepts have been 
distorted, and that unforeseen results have 
been brought about by the superficially at- 
tractive idea of rewarding employers with 
low rates if they have little or no unem- 
ployment. These unforeseen departures from 
and distortions of original goals remind one 
of these lines of Euripides: 


“And the end men looked for cometh not, 
And a path is there where no man thought : 
So hath it fallen here.” [The End] 








THE CASE OF CUPID v. UNEMPLOYMENT COMPENSATION 


Over fifty years ago Oliver Wendell Holmes, 
Jr., said: “The life of the law has not been 
logic; it has been experience. The felt neces- 
sities of the time avowed or uncon- 
scious have had a good deal more 
to do than the syllogism in determining the 
rules by which men should be governed. . . .” 


This observation has evidently not as yet 
affected the administration of unemployment 
compensation laws. The last few months 
have turned up a number of cases where 
Cupid and the compensation boards crashed 
head on, and in most cases it was Cupid 
who took a beating (references are to CCH 
UNEMPLOYMENT INSURANCE REPORTS). 


A Pennsylvania woman recently quit her 
job to be married and move to another 
state. The state supreme court held that 
her act was voluntary and added gloomily: 
“Marriage is not a surrender to circum- 
stances of the kind and quality that compel 
a decision to leave one’s employment, and 

. no legal obligation rests upon a claimant 
to marry or join her fiancé” (Pa. § 8268). 


Cupid did a little better recently in IIli- 
nois, but the claimant did not. In this case 
(Ill. $8368) a married man lost his job 
in a city and went to live with his parents 
in a small town. His wife quit her job and 
went with him, The circuit court, more 
sympathetic than that of Pennsylvania, held 
that she had left with good cause. This, how- 
ever, was a Pyrrhic victory, since the court 


added that she was not eligible for benefits 
anyway because she had left a large labor 
market for one with very limited possibili- 
ties of employment. 


In far-off Hawaii, a radio announcer’s 
wife left him and returned to the mainland 
with the intention of getting a divorce. 
He quit work to follow her and try to talk 
her out of it. The ruling was that while 
he may have left for a good cause, it had 
nothing to do with his employment. He 
received no benefits (Hawaii J 8023.12). 


Married women have not fared very 
well, either, in cases where they wanted to 
spend some time with their husbands. In 
Pennsylvania (Pa. § 8272) a woman told 
a prospective employer that her husband 
was a municipal fireman who got his time 
off in forty-eight-hour stretches, and on 
those days she would not be able to work. 
The employer did not hire her, and the 
holding was that she had refused work 
without good cause. Another woman (Pa. 
{ 8266) whose husband’s workday ended at 
7 p.m, quit after the first day on a job where 
she started work at 3 p. m. Her claim was 
disallowed because she had known the hours 
before she accepted the job. 


While it is undoubtedly true that love 
will find a way, on the record it does not 
seem that the unemployment compensation 
laws will be any help. 
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The Nonstoppage Strike 


By GEORGE W. GOBLE 
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ARTICLES APPEARING IN THE AUGUST AND NOVEMBER, 1950 
ISSUES OF CURRENT ECONOMIC COMMENT, PUBLISHED BY THE 
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SUBSTITUTE that the law could make 

available as an alternative to the tradi- 
tional strike or lockout in labor disputes is 
the “nonstoppage strike.” This type of strike 
would protect the public interest and yet not 
modify the relative bargaining power of 
management and labor. The adoption of this 
plan would require that the National Labor 
Relations Act be amended so that a non- 
stoppage strike agreement could be made by 
any employer and his employees. By this 
contract the employees would agree not to 
slow down or stop work collectively, and 
the employer would agree not to initiate a 
lockout or abnormally reduce his labor force 
during the period of any controversy; and 
both would agree that during a controversy 
the nonstoppage strike procedure would be 
followed. A violation of the agreement by 
either party would constitute an unfair labor 
practice. 


The Plan 


The essentials of this plan would be as 
follows: 


When a dispute arose between manage- 
ment and labor and they failed to reach an 
agreement through the usual procedures, 
and the situation had reached the point 
where under the present law the employees 
were privileged to strike, either labor or 
management could make application to the 
National Labor Relations Board for a non- 
stoppage strike order. Acting upon this ap- 
plication, the Board, after determining that 
there was a bona-fide dispute, would issue 
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an order for work to continue, with manage- 
ment and labor subject to agreed penalties 
until a settlement of the dispute was effected. 

The employing company would be re- 
quired to file with the Board such books 
and records as would be necessary for the 
3oard to determine the approximate cur- 
rent net earnings of the company. The 
method for determining this amount would 
vary with different types of business. Nor- 
mally, a tentative figure would be reached 
by using the net earnings for the fiscal year 
immediately preceding the date of the ap- 
plication, as determined by the accounting 
methods then in use by the company and as 
certified to by a certified public accountant. 
For construction companies the tentative 
amount would be determined for the con- 
struction project rather than by the year. 

The tentative yearly net earnings once 
determined, the Board would then issue an 
order requiring the company to segregate 
a pro-rata part of them weekly, and to de- 
posit the amount in a designated bank to the 
credit of the Board. At the same time all 
wages and salaries of all employees of the 
company, from the president on down, in- 
cluding all representatives of management 
as well as all laborers represented by the 
union, would be ordered reduced twenty-five 
per cent, and this twenty-five per cent de- 
ducted from the payroll would be deposited 
in a segregated account to the credit of the 
Board. Further, the Board would require 
that the company pay no dividends and add 
nothing to its surplus during the period of 
the controversy and that no strike benefits 
be paid by either labor or management. 
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The work of the plant would continue, 
and while it continued the parties would be 
required to negotiate until agreement was 
reached. If agreement were attained within 
ninety days, the wages, salary and profits 
impounded by the Board would be returned 
to the owners intact. The only penalty in 
such a contingency would be the loss of the 
use of the impounded funds for the period 
of the strike. If agreement were not attained 
within ninety days, the impounded funds 
would be forfeited to the United States 
Government. The same procedure would 
then be repeated for another ninety days, 
and so on until agreement was finally 
effected. At the end of each ninety-day 
period there would be a forfeiture of im- 
pounded funds, if no agreement had been 


reached. Upon agreement at any time, un- 
forfeited funds would be returned to the 
owners. 


If at the end of the current accounting 
period it became evident that the amount 
previously forfeited actually exceeded the 
company’s net earnings for the period 
covered, the government would refund to 
the company the amount of such excess, or 
if it appeared that the forfeited amount was 
less than net earnings for the period covered, 
the company would be required to pay the 
government the difference. 

It would be an unfair labor practice, after 
an agreement had been made, embodying a 
nonstoppage strike clause, for a company 
to change its accounting procedures in such 
a way as to affect its net earnings; or, during 
the continuance of a nonstoppage strike to 
reduce below normal its labor force, taking 
into account the seasonal or fluctuating char- 
acter of its business; or to discharge an 
employee for other than a cause now legally 
justifiable; or to pay any of its officers or 
employees strike benefits. On the side of 
labor, it would be an unfair labor practice 
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for employees collectively to slow down or 
stop work, or for strike benefits to be paid 
to employees during the period of a con- 
troversy. 

In the case of a company which operates 
more than one unit or branch, if a nonstop- 
page strike were called in one of them, only 
the laborers employed in that branch would 
suffer the wage reduction. But all repre- 
sentatives of that plant’s management, 
whether located there or elsewhere, would 
suffer the salary reduction. The net earn- 
ings to be deposited to the credit of the 
National Labor Relations Board in such a 
case would be those of that branch only, 
the amount to be determined either by the 
accounting records of the branch, or by 
ascertaining the branch’s proper proportion- 
ate part of the earnings of all the plants of 
the company. 

The proposed plan would in no way affect 
the power which the government now has of 
taking over and operating any essential in- 
dustry in a national emergency. 


Theory of Nonstoppage Strike 


The purposes of the nonstoppage strike 
are: (1) to substitute a new sanction 
(method of inflicting injury) for the tradi- 
tional strike and lockout; (2) to neutralize 
or eliminate the stop-work or lockout pro- 
cedure as a factor in collective bargaining; 
(3) to preserve the established balance: in 
economic bargaining power as between man- 
agement and labor; and (4) as a result of 
the first three, to stabilize the national 
economy. 

In a dispute between labor and manage- 
ment the regular strike is a powerful weapon 
in the hands of labor because of the eco- 
nomic injury which it enables labor to inflict 
upon management. However, that injury 
comes about not so much as a direct result 
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of stopping the plant, as a result of stop- 
ping the plant’s income. The main target 
of a strike is the employer’s profits. If the 
flow of income into the employer’s till were 
not interrupted, the strike would be a very 
blunt and ineffective weapon.. So if the em- 
ployer’s income could be directly hit without 
stopping work, labor would retain the bar- 
gaining advantage of a regular strike, and 
the public would be spared the economic 
loss resulting from curtailed production. 
However, in order to prevent the corporate- 
entity concept from protecting the corpora- 
tion’s policymakers from injury, their 
personal incomes should be subjected to re- 
duction. Enjoining profits would injure the 
stockholders of the company. Reducing 
salaries would injure those who make the 
company’s policies. 


But if an employing company were de- 
prived of its entire income it could not con- 
tinue to operate. To operate, it must continue 
to pay the cost of maintenance, its accrued 
debts, its interest, its taxes and its current 
expenses. It should be permitted, therefore, 
to retain so much of its income as will enable 
it to do this. This means that the amount 
to be taken from the company should be no 
more than net profits. Hence, during a period 
of controversy, the company could not pay 
dividends, or enlarge surplus, but it could 
retain enough of its income to enable it to 
continue to operate. 


In the case of a company found by the 
Board to have been operating without net 
earnings or at a loss, the coercion applied 
by the order of the Board to management 
would consist only in the salary reduction of 
its officers and other policymaking repre- 
sentatives and the prohibition of the pay- 
ment of dividends and of the accumulation 
of a surplus during the period of the contro- 
versy. But since the company would be 
already operating without profits, its eco- 
nomic power relative to labor would be the 
same as that of a company whose profits 
were forfeited. It is neither necessary nor 
desirable to inflict as much injury upon a 
company already economically weak as upon 
one economically strong. And to penalize 
it further would destroy its power to con- 
tinue to employ its labor force and to serve 
the public. 


The regular strike, however, is a double- 
edged sword. Once labor puts it into execu- 
tion its cuts both ways. It inflicts a severe 
injury upon labor as well as upon manage- 
ment. It stops all wages. Employees must 
draw upon their savings for living expenses 
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or live on strike benefits paid by the union. 
This is an economic factor which materially 
enhances the bargaining power of manage- 
ment. It is thus seen that when a strike is 
called, each party inflicts an economic injury 
upon the other and both upon the public, 
and frequently the only question is who can 
endure the suffering the longest. Of course, 
before labor strikes it always weighs its im- 
pending economic injury against the chances 
of gaining enough not only to repair this 
injury but to add something on top of that. 


In the case of a lockout, the company 
rather than labor is the moving party. How- 
ever, the economic considerations in the two 
situations are essentially the same. Hence 
the same procedures for settlement should 
be applied. 


Does Plan Preserve 
Existing Balance of Power? 


It is to be noted that a controversy of less 
than ninety days’ duration involves only a 
comparatively small loss on both sides: by 
management, of the use of twenty-five per 
cent of salaries and the use of all net profits, 
and by labor of the use of twenty-five per 
cent of wages, during the period of contro- 
versy. Only if the dispute continues beyond 
ninety days does a substantial forfeiture 
occur. However, it is the intent that the 
very threat of this forfeiture shall cause both 
parties to exert every effort toward a settle- 
ment before the loss actually occurs. The 
reward for settlement within ninety days is 
such that it is believed most strikes will be 
settled within that period. 


It is clear that the calling of a nonstop- 
page strike should be accompanied by 
prospective penalties to labor. Otherwise it 
would be called for small or imagined 
grievances, and sincere and earnest efforts 
for prompt settlement would be discouraged. 
On the other hand, the calling of a non- 
stoppage strike should not be accompanied 
by penalties that are too drastic. If it were, 
labor could not afford to use it and would 
never agree to the inclusion of such a clause 
in a collective bargaining contract. Like- 
wise, with respect to management, the non- 
stoppage strike must carry its prospective 
penalties. Otherwise it would have no effect 
as a weapon in the hands of labor. But, 
again, these penalties should not be too 
severe, or management could not continue 
to operate; it would not have the strength 
to resist unreasonable and unjust demands 
made upon it by labor and would not agree 
to a contract providing for such procedure. 
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At the present time, when a strike is 
called, the injury inflicted upon the company 
is the prospective loss of its good will and 
its shutdown expenses plus the loss of all 
its income for the period the plant is closed. 
On the side of labor, the injury inflicted is 
the loss of all wages during that period. The 
balance is shutdown expenses, loss of good 
will and aij income on the company’s side 
against loss of all wages on labor’s side. 


Under the proposed plan, the company has 
an advantage over the present procedure. It 
retains enough of its income to pay interest, 
taxes, accrued debts and its current ex- 
penses, it saves its good will and is spared 
its shutdown expenses. The injury inflicted 
upon it is the loss of net profits only. In 
order to preserve the balance of economic 
power between the two parties it is therefore 
necessary to give labor a corresponding 
advantage over the present system. Seventy- 
five per cent of full wages is believed to be 
the commensurate advantage.’ The balance 
then becomes loss of twenty-five per cent of 
salaries and net profit on the company’s 
side against loss of twenty-five per cent of 
wages on labor’s side. 


It is thus seen that under the proposed 
plan each party has power to inflict a sub- 
stantial injury on the other, but the severity 
of the injury, on both sides, is less than can 
be caused under the present system. How- 
ever, their relative power remains constant. 
The principal effect of this reduction in 
power to inflict reciprocal loss is not to 
lessen the power of either to coerce the 
other, but to weaken the power of both to 
injure the public. 


Plan Advantages 


The advantages of this plan to labor are: 
(1) instead of receiving no income during a 
strike or of being required to fall back on 
a small strike benefit payment from the 
union, all employees will receive seventy-five 
per cent of their regular pay; (2) the de- 
moralization which comes from being idle as 
required by the regular strike is not present; 
(3) the bad feeling and dangers of the picket 
line are eliminated; (4) the risk of the com- 
pany’s beating the strike by employing strike- 
breakers is avoided; (5) the bargaining 
power of the union relative to that of the 


company is as strong as it is when a stop- 
work strike is used, because unless the com- 
pany comes to terms, not only are its net 
profits lost, but twenty-five per cent of the 
salaries of all persons representing the com- 
pany is forfeited; (6) the failure of a com- 
pany to pay its regular dividends will 
immediately generate strong pressure among 
all stockholders for an early strike settle- 
ment, especially among those who are heavy 
investors; and (7) the work-stoppage strike 
weapon is not permanently lost, since the 
new procedure is available only if previously 
agreed to, and if the plan proves unsatis- 
factory it can be abandoned when a new 
contract is made. 


The advantages to the company are: (1) 
the bad feeling of employees and damage to 
property which sometimes result from a 
picket line are eliminated; (2) all expenses 
incident to a shutdown are avoided; (3) the 
disruption which comes to the operation of 
the business, to its market position and to 
the satisfying of customers is prevented; (4) 
the temptation to resort to unpopular 
methods for breaking the strike is not pre- 
sent; (5) the bargaining power of the 
company relative to that of labor is main- 
tained, since the employees will lose twenty- 
five per cent of their wages unless agreement 
is reached; and (6). the forfeiture of twenty- 
five per cent of salaries and all net profits in 
the event of failure to agree is not too severe 
—it is a smaller loss than would result from 
closing the shop because of a regular strike. 


The advantages to the public are: (1) 
since there is no curtailment in the produc- 
tion of goods, there is a prevention of the 
losses which normally result from a strike; 
(2) if all labor controversies were settled by 
this procedure, the national production 
would be boosted by many millions, and 
thus a higher standard of living all the way 
around would be made possible; and (3) 
since other plants dependent upon the prod- 
uct of the plant involved would not be re- 
quired to close, and the employees of such 
other plants would not be required to quit 
work, the uninterrupted flow of goods to the 
public and full employment would be main- 
tained. 


The plan thus constitutes an economic 
saving over the present system to labor, 
to management, to stockholders, to depend- 





1 Experience may show that this percentage 
figure should be generally increased or de- 
creased, or that it should be modified for 
particular industries. This is the variable factor 
in the economic power equation. Theoretically 
this factor should always be the amount neces- 
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sary to keep the bargaining power of labor 
in proper balance with that of management. 
Within specified limits—say between fifty per 
cent and ninety per cent—the figure itself 
might possibly be left to the collective bar- 
gaining of the parties. 
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ent plants and to the public, without calling 
for the sacrifice by either capital or labor 
of their relative economic bargaining power. 


Will Parties Agree to Proposal? 


Assuming that the proposed plan pre- 
serves the balance in economic power be- 
tween management and labor, the parties 
should be able to reach an agreement to 
substitute it for the present system, because 
it will constitute ‘a financial saving to both. 
During the period of a dispute, labor would 
receive seventy-five per cent of its wages in- 
stead of none, with a chance of receiving 100 
per cent if the controversy is settled within 
ninety days. Management would receive 
enough income to pay costs of maintenance, 
interest, taxes and current expenses instead 
of nothing at all, with a chance of receiving 
all its income if the controversy is settled 
within ninety days. In the meantime the 
public would be protected and dependent 
plants would continue to operate. The sore 
spot on the body politic would be isolated 
and sealed. 

Enhancing the possibilities of agreement 
to a nonstoppage strike clause are these 
factors. In most industries both labor and 
management earnestly desire to avoid 
strikes. The difficulty now is that labor has 
no alternative to the conventional strike for 
bringing economic pressure to bear upon 
management. The law simply offers noth- 
ing. That is the reason why labor so 
tenaciously holds on to the strike procedure. 
Will not both management and labor be 
willing to try an alternative plan if the law 
makes it available and gives it sanction? 
If they will, then it is altogether probable 
that experience can be relied upon to gradu- 
ally develop the initial trial plan, which this 
proposal is, into a workable system for 
avoiding work-stoppage. 


Will Plan Facilitate Settlement? 


When a traditional strike is called, neither 
party knows how costly it will be. Fre- 
quently each party expects, or at least hopes, 
that the strike will bring early settlement 
and therefore cost little. But losses incident 
to the strike are of the creeping-paralysis 

























































variety. Each day adds a little to the total. 
There is no inducement to settle on any 
particular day, because the loss for that day 
will be just like the loss of any other day— 
a little added to the total. As a result the 
parties drift into tremendous losses without 
having had a clear opportunity to avoid them 
until it is too late. 

Under the proposed plan the ninety-day 
clause makes possible the building up of a 
heavy penalty which will drop suddenly on 
the parties on the ninety-first day of the 
dispute, if they have not reached a settle- 
ment by the ninetieth day. The parties 
know in advance the amount of the impend- 
ing loss. They know that failure to agree 
will cause it, and that agreement will pre- 
vent it. Each party increasingly realizes 
that by reaching agreement before the dead- 
line, he will not only save himself from 
future forfeitures, but will recoup his past 
losses. A day-by-day or week-by-week loss 
offers no comparable reward for settlement. 
This feature of the plan, it is believed, intro- 
duces a powerful psychological factor in 
favor of early settlement, which is not found 
in the present system. However, even if 
these factors do not prove sufficient to bring 
settlement, and the strike continues, the 
public would not be harmed and the United 
States Treasury would be enriched. 


ls Nonstoppage Proposal Valid? 


The proposal is to amend the National 
Labor Relations Act so that any company 
and its employees may contract that in the 
event of a dispute between them, and the ex- 
haustion of other remedies now required by 
law, either labor or management by notice 
to the National Labor Relations Board may 
invoke the nonstoppage strike procedure. 
The nonstoppage strike plan would be set 
out in the statute, and when agreed to would 
become a part of the contract. Both parties 
therefore, in advance of any dispute, would 
agree to the use of the procedure and to all 
its penalties. Contracts of employees not 
represented by the union would be made 
subject to the nonstoppage strike procedure 
Hence there would seem to be no constitu- 
tional objection to the proposal.” 





2 Marceau and Musgrave in their valuable 
article ‘‘Strikes in Essential Industries: A Way 
Out,’’ 28 Harvard Business Review 286 (1949), 
advocate a statute directly imposing financial 
penalties as a substitute for strikes in essential 
industries in national emergencies. However, 
the statute would in effect make it a crime 
for management and labor to fail to come to 
an agreement and therefore (as the authors 
acknowledge) would be unconstitutional. 


Nonstoppage Strike 


Their plan also would seem to be imprac- 
ticable in proposing that the penalties to be 
imposed should be equivalent to the losses that 
now result from the conventional strike. Such 
heavy penalties cannot be inflicted if the plant 
is to continue to operate and also to pay wages 
and costs of operation. 












However, by the common law, a con- 
tractual provision which provides for the in- 
fliction of a penalty, as distinguished from 
the assessment of liquidated damages, has 
long been regarded as contrary to public 
policy and void.’ A contract containing the 
nonstoppage provision would fall into this 
category. But the common-law principle 
can be changed by statute. Courts on num- 
erous occasions have upheld contracts pro- 
viding for penalties where there is statutory 
sanction for such contracts." It is true that 
these are usually cases in which one con- 
tracting party is required to pay a penalty 
to the other. The nonstoppage provision 
requires that the penalty be paid to a third 
party, the United States Government. But 
the fact that the penalty is payable to a 
third party raises no question of legality. 
Third-party beneficiary contracts have long 
been recognized as socially and economically 
desirable and therefore as enforceable. 


Since most disputes arise in connection 
with the negotiating of new contracts, in 
order to cover this period, the nonstoppage 
strike clause agreed to in one contract 
would have to carry over until the next 
contract is executed. 


May the National Labor Relations Board 
be empowered by statute to examine the 
books of an employer for the purpose of 
determining net profits? Numerous federal 
and state boards have power to require the 
production of books, papers and documents 
bearing upon matters properly before them 
for decision. There is no reason why the 
National Labor Relations Board cannot be 
granted the same power. Nor is there any 
reason why the Board may not be em- 
powered to order an impounding of funds. 
Although the Board will have no agency 
for enforcing such an order, it can be given 
authority to apply to the courts when its 
request is refused. This is common prac- 
tice with other administrative boards. 


Will Congress Approve Plan? 


The plan’ requires an amendment to the 
National Labor Relations Act so that it 
will authorize or permit the insertion of a 
nonstoppage strike clause into a collective 
bargaining contract. The amendment will 
not require the insertion of the clause nor 
impose any penalty for not inserting it. If 
the parties in any case choose not to include 
it, the right of labor to use the work- 
stoppage strike is left unimpaired. In other 
words, the law will only make the use of 
such a device available if management and 
labor in any particular case désire to use it. 
This could cause no harm. It might pro- 
duce a far-reaching good. 


Management's Objections 


(1) Seventy-five per cent of full wages is 
too favorable to labor.—It is believed that 
seventy-five per cent of full wages is no 
more than adequate compensation to labor 
for the advantages it surrenders. Labor 
continues to work for the employer and 
foregoes taking employment elsewhere or 
receiving strike benefits. In agreeing to 
give up the traditional strike in any par- 
ticular case, labor also siirrenders its power 
to injure its employer by forcing upon it 
shutdown expenses, the loss of customers 
and market position—that is, the power to 
injure the company as an institution. Labor 
also loses the benefits of the strike as an 
emotional outlet, as a means for dramatizing 
its cause, as a device for developing union 
loyalty and cohesion and as an instrument 
for focusing public attention on its demands. 
And while, as will be pointed out later, some 
of these advantages are not as great as 
labor believes them to be, labor now has 
them and cannot be expected to surrender 
them for less than adequate consideration. 
Experience may be relied upon for showing 
whether this balancing figure of seventy- 





3See Williston on Contracts (Revised Ed., 


1936), Sections 776, 782. 

*See Vance on Insurance 
p. 761, note 7. 

5 The writer submitted his original proposal 
to a number of persons engaged in a variety 
of fields of activity and study, and received 
from them a number of valuable suggestions 
and criticisms, some of which were used in 
modification of the original plan, and others of 
which have been considered and evaluated in 
the remainder of this article. The persons 
(with their fields of activity or study indicated) 
to whom the writer wishes to acknowledge his 
deep indebtedness for this aid are: 

William A. Neiswanger (economics), W. 
Ellison Chalmers (industrial relations), Milton 
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(2d Ed., 1930), 





“Hagen (political science), 


Derber (industrial relations), Murray Edelman 
(political science and industrial relations), 
Alfred F. Conard (corporation law), J. Nelson 
Young (law and accounting), Phillips Bradley 
(industrial relations and political science), 
Essel R. Dillavou (business law), Walter 
Voskuil (mineral economics), Joseph H. Allen 
(languages and public affairs), Charles B. 
Charles L, Stewart 
Harold C. M. Case 
Wayne G. Broehl, 
Andrew Vena 


(agricultural economics), 
(agricultural economics), 
Jr. (business administration), 
(labor), J. P. Grip (accounting), Joseph S. 
Mason (school administration), Donald E. 
Dickason (personnel) and Henry C. Rossman, 
Jr. (personnel, realty, law). 
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five per cent should remain constant or be 
moved up or down. 


(2) Since stockholders do not manage or 
control a company’s affairs, they should not 
be denied profits or dividends.—Though 
stockholders do not manage the corporation, 
they own it, and they suffer severe losses in 
the event of a regular strike. They are 
represented by management and they gain 
or lose as a result of the decisons of man- 
agement. Hence, if management is unable 
to settle its disputes with labor, the stock- 
holders must suffer losses under the pro- 
posed plan. Otherwise labor would obtain 
no coercive power over management by 
calling a nonstoppage strike. However, the 
long-range effect of the proposed plan would 
be to decrease the losses to stockholders. 
This is true because, at the present time, a 
strike not only prevents the earning of 
profits, it also “causes a loss of customers 
and good will and requires a drawing upon 
surplus or capital assets to pay shut-down 
expenses. Under the nonstoppage strike 
plan, good will and customers would be re- 
tained and shut-down expenses saved, so 
that surplus and capital would remain un- 
impaired. 

Even though at the beginning of a non- 
stoppage strike there may be a sufficient 
surplus to warrant the payment of dividends, 
none should be declared during the period 
that labor is required to work for less than 
full wages. This is a coercive device to be 
applied to ownership as a partial offset to 
the coercive device applied to labor in the 
form of a reduction of wages. This pro- 
cedure is especially desirable with respect 
to heavy investors in the company’s stock, 
and to stockholders on the board of direc- 
tors of the company. 


(3) The possibility of the curtailment of 
dividends as the result of a nonstoppage 
strike will make industrial stock unattrac- 
tive as a form of investment.—However, if 
stockholders are saved money as shown in 
(2) above, and if the general economy is 
made more stable as the result of the gen- 
eral substitution of the nonstoppage strike 
for the regular strike, investments in indus- 
trial stock will be made more, rather than 
less, attractive. 


(4) If management is to be penalized by 
a reduction in salary, the labor leader or 
negotiator should likewise be penalized.— 
One of the principal functions of a labor 
leader or negotiator is to represent a strik- 
ing union and to carry on negotiations in its 
behalf. He may spend a large part of his 
time negotiating first for one local union 
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and then another. A deduction from his 
salary, while representing a striking union 
as its negotiator, would probably mean a 
permanent reduction in salary. Hence his 
regular salary could be so fixed as to take 
this facéor into account with the result that 
the deduction would really be no penalty. 
On the other hand, negotiating by manage- 
ment is only an incidental job. A manager’s 
salary is fixed with reference to other func- 
tions and capabilities. He represents his 
own company and no other. It seems 
doubtful therefore whether any purpose 
would be served by attempting to penalize 
the union leader. 

Furthermore the labor leader or nego- 
tiator is not a party to the contract between 
labor and management. He has a contract 
only with the union. There would there- 
fore seem to be no basis for a contractual 
forfeiture, and a statutory penalty would 
probably be unconstitutional. 


(5) The plan might be used by labor as a 
device for forcing capital to pay a higher 
ratio of the costs of government. This 
could be done, it is contended, if a large 
part of the labor of the country were to 
unite, call strikes simultaneously, and then 
refuse to come to an agreement with man- 
agement, with the result that al] the net 
earnings of capital would be forfeited to the 
government. It is argued that labor’s 
twenty-five per cent forfeiture of wages 
would be a small contribution relative to the 
forfeiture of the entire net earnings of busi- 
ness and industry. In effect this would re- 
sult in a destruction of the capitalistic 
system. 

There are many reasons why such a re- 
sult would not occur. Among others the 
following may be listed: 

(a) It would be impossible for all labor to 
agree upon any such scheme. They could as 
easily agree upon the nomination and elec- 
tion of candidates to office pledged to ac- 
complish the result directly, and this they 
have shown no inclination whatsoever to do. 


(b) Evidence of any such plan would 
show that labor was not bargaining in good 
faith. Therefore it would be an unfair labor 
practice and would warrant the NLRB in 
depriving labor of the privileges of the labor 
law, and in excusing management from com- 
pliance with the provisions of the act. 

(c) Labor would be more interested in 
receiving a full wage as quickly as possible, 
and in regaining the wages impounded by 
the Board than it would in taking the risk 
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involved in a scheme from which it would 
not receive a benefit, if at all, until a rela- 
tively remote future. 

(d) Labor has too much at stake in man- 
agement’s making profits, for’it to want to 
weaken capital’s financial structureeby such 
destructive procedure as here suggested. 

(e) The overwhelming majority of labor 
is capitalistic and would not join in any 
scheme to destroy that system. If it were 
opposed to capitalism and desired to destroy 
it, it could find more direct and effective 
methods to accomplish its destruction. 


(6) The reduction in wages by twenty- 
five per cent during a nonstoppage strike 
would cause the workers of the plant to 
slow down their work.—This, of course, is 
a risk involved in the plan. But this risk 
will be minimized if, at the time the con- 
tract is agreed to, labor is made to realize 
by its own leaders, that the nonstoppage 
plan is labor’s, and that its success de- 
pends upon good-faith compliance with the 
terms of the contract by both parties. 
Labor should be informed that a slow-down 
would only increase the difficulties of its 
own negotiators, decrease the chances of its 
obtaining a favorable contract, and that its 
main effect would be to decrease the em- 
ployer’s net earnings and so decrease the 
amount of his forfeiture. Capable union 
leadership could insure the plan’s success 
on this score. 


Labor’s Objections 

(1) Labor cannot agree to a modification 
of the right to strike——With this objection 
I am in accord, unless the modification can 
be shown to be an advantage over the un- 
restricted right to strike. Labor has fought 
too long and too hard for this legal privi- 
lege only to be deprived of its advantages 
However, labor should not let its 
for the strike blind it to the 
possibility of strike improvement. The 
strike has many undesirable aspects, dis- 
liked by labor as well as management. Is 
it not worth while to examine the problem 
to see whether the evils of the strike may 
without destroying its 


now. 
veneration 


not be removed 
coercive power? 

(2) Labor loses its power to injure its 
employer as an institution and as a com- 
petitor, that is, to bring it to heel by 
damaging its good will, driving away its 
customers, and piling up shut-down ex- 
penses.—This is true, but it does not follow 


that this power cannot be exchanged bene- 
ficially. Is this power an advantage to 
labor, over the long-range view, when if 
exercised it may inflict an irreparable in- 
jury to labor itself? Not only is there the 
usual direct loss of wages with its attendant 
evils during the strike itself, but now that 
employer-financed pension systems are be- 
coming common there is the threat to the 
security which a pension system provides, 
if the strike is destructive enough to dam- 
age the financial structure of the company. 

Whether a pension plan is funded or 
unfunded, insured or uninsured, the fund 
out of which pensions are paid (in a non- 
contribuiory plan as most of them are) must 
be provided entirely by the employer. In 
same plans the employer pays a level pre- 
mium annually on each employee, in others 
a constantly increasing premium on each 
employee, and in others the annuity is not 
actually purchased until the employee 
reaches the age of retirement.’ In all plans 
the employer must set aside a large sum 
annually to maintain the system, and there 
is no vesting of interest in the employee 
until retirement. A_ strike, so crippling 
as to injure the company structurally would 
jeopardize the maintenance of the pension 
fund, and the payment of the pension obli- 
gations. In institutions maintaining a profit- 
sharing plan or having a guaranteed annual 
wage, the stake of labor in the company 
would be even greater. The dependence of 
labor upon the financial strength of its 
employer has become so great that labor 
can ill afford to jeopardize that strength 
by a strike that causes a loss beyond the 
employer’s net earnings. The nonstoppage 
strike has an advantage over the regular 
strike in that it enables labor to inflict the 
maximum injury upon its employer that is 
consistent with the preservation of labor’s 
future security. 

(3) A regular strike performs a “social 
function” by promoting unity, enthusiasm, 
fighting spirit and morale among union 
members and in enabling the union to 
dramatize its position. This function would 
be destroyed by the nonstoppage strike.— 
This raises the important question as to 
whether we are to encourage the continu- 
ation of the tribal concept of unionism (the 
war paint, the war dance, the feathered 
headdress, the tom-tom), or promote the 
concept of unity, cooperation and respon- 
sibility within the industrial unit. I do not 
mean that we can or should ignore the fact 





® Ackerman, ‘The Legal Aspects of Amend- 
ments to a Pension Plan,’’ 1 Labor Law Jour- 
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that there is a power conflict between man- 
agement and labor, but assert that we 
should attempt to put the conflict on an 
economic level rather than to keep it on a 
social or personal level. Long strides have 
been made in this direction in many indus- 
tries... Many unions have abandoned the 
old ideology. Others would abandon it, if 
they were offered an alternative weapon to 
the strike. Some probably never will think 
in any other.terms than those of warfare. 
That of course is their privilege. But why 
not make available to industries that want 
to use it, the more amicable nonstoppage 
strike procedure? 


(4) The nonstoppage strike would inflict 
“more pain on unions and workers than on 
management” because the deprivation of 
necessaries or conveniences resulting from 
a twenty-five per cent reduction in a work- 
er’s wage (of say $50 per week) would be 
far greater than that resulting from a 
twenty-five per cent reduction in a man- 
ager’s salary (of say $750 per week).—But 
the issue is, how does this inequality in 
penalties compare with that imposed by the 
traditional strike? Under it the fifty dollar- 
a-week worker gets nothing and the seven 
hundred and fifty dollars-a-week manager 
continues to get his $750. Under the non- 
stoppage strike plan, the worker goes from 
nothing up to seventy-five per cent of his 
normal wages, and management goes from 
100 per cent of salary down to seventy-five 
per cent of salary. Thus it is seen that on the 
matter of wages and salary the advantages to 
labor in the nonstoppage strike over the 
conventional strike are overwhelming. 

As has been shown, however, labor under 
the nonstoppage strike proposal surrenders 
the power to damage the company as an 
institution, the power to cause it to lose 
customers and to inflict upon it heavy shut- 
down expenses. The question here pre- 
sented is this: Is the advantage which labor 
gains as to wages a fair and reasonable 
offset to the advantage which the company 
gains in its ability to save the losses to its 
business which result from closing the 
plant? It is my belief that it is. However, 
if I am in error on this, the inequality can 
be corrected by increasing the percentage 
of wages which labor receives during the 
continuance of a nonstoppage strike, or 
decreasing the percentage of salaries which 
management receives, or both. This bal- 
ancing percentage item will “have to be 
worked out through experience. 


The Public's Objections 


(1) It is too difficult to determine net 
earnings.—The determination of tentative 
net earnings will normally present no spe- 
cial difficulty since the Board will accept 
for that purpose the company’s figure for 
net earnings for the last preceding fiscal 
year, as determined by the company’s rec- 
ords. The company would simply be re- 
quired to make a return to the Board, under 
oath, in the same manner that it makes an 
income tax return. In many cases the “net- 
income” item in the tax return itself, minus 
the amount of the taxes paid, might well be 
accepted as a satisfactory figure. The sanc- 
tions of the nonstoppage strike plan are 
such that they will normally bring a settle- 
ment within ninety days, and for that period 
it is only necessary that the tentative net 
-arnings be determined. Since in the event 
of a settlement within that time the im- 
pounded funds will be refunded, the more 
complicated problem of determining the 
actual net earnings would never be en- 
countered. 

In the few disputes running beyond ninety 
days it would become necessary to calculate 
the actual net earnings. It is true that this 
presents a more difficult accounting prob- 
lem. But even here the amount would be 
determined by adopting the company’s fig- 
ure of net earnings as calculated at the end 
of the year during which the strike occurs, 
using the company’s established accounting 
procedures. It would be the duty of the 
3oard’s accountants to check these figures 
and to see that during the year there had 
been no changes in method which would 
reflect unfavorably on net earnings. It is 
believed that this is not an insuperable ac- 
counting problem. 


(2) To put the proposed plan into effect 
there is no need for amending the National 
Labor Relations Act, or granting more 
power to the NLRB.—The main reason, in 
my judgment, why a statute is required is 
that by the common law a contract provid- 
ing for the imposition of a penalty is unen- 
forceable. People cannot set up a system 
of criminal law by contract. For example 
if A contracts to sell B a car and agrees 
therein that if the car is not delivered at the 
specified time, A shall pay to B as a penalty 
the sum of $10,000, the penalty provision is in- 
valid. It has been suggested that without stat- 
utory authority, the parties could agree to 
the use of a trust department of a bank as 





™ Williamson and Harris, Trends in Collective 
Bargaining (1945), pp. 188-211. 
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For criticisms of Professor Goble's pro- 
posals, see Broehl, “The Non-Stoppage 
Strike—A Reply’ and Edelman, ‘The 
Non-Stoppage Strike Plan."’ Both articles 
appear in the November, 1950 issue of 
Current Economic Comment. 





the depository of the funds subject to for- 
feiture. But suppose, after making such an 
agreement, the company refused to pay the 
funds to the bank, and the union sued for 
breach of contract, or suppose the union 
sought an injunction against the payroll 
deduction, what would the court hold in the 
face of the argument that this was a con- 
tract involving a penalty? It is of course 
possible that unique factors could be found 
in the situation which would warrant the 
court in sustaining the contract. But it is 
probable that the court would follow the 
common-law principle and hold the contract 
unenforceable. I see no need of running 
the risk of the failure of the entire plan 
because of the use of a contract of doubtful 
validity. And I believe the parties would 
be more likely to enter into the arrange- 
ment, and would feel more secure in their 
new relation, if the agreement were given 
statutory sanction. To do this the statute 
need only grant authority to the parties to 
incorporate such a clause in their collective 
bargaining contract, and to provide that it 
shall be valid. This simple authorization 
need not necessarily increase the power of 
the Board to intervene in the collective 
bargaining procedure. However, it is my 
belief that the plan would have a much 
better chance of success if the statute went 
further and granted a few narrowly defined 
powers to the NLRB (or perhaps a special 
division of the Board set up for the pur- 
pose). Among them should be the author- 
ity (1) to determine the day on which a 
nonstoppage strike began; (2) to deter- 
mine the day on which it ended; (3) to 
require the submission to the Board of the 
company’s records showing net earnings 
of the last preceding year; (4) to require 
the submission of records showing its pay- 
roll; (5) from these records, to determiné 
the amounts to be paid weekly to the 
Board; (6) to act as custodian of such 
amounts until settlement; (7) to declare 
when a forfeiture had occurred, and to pay 
forfeited amounts to the government; (8) 
to repay unforfeited amounts to the parties; 
and (9) to hear and pass upon complaints 
of contract violations during the period of 
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the controversy. These are matters that 
could very easily form the basis of a dis- 
pute during the period of negotiation, and 
it is important that provision be made for 
their authoritative settlement. They are 
also of such a nature that an ordinary 
action for breach of the contract would not 
provide an adequate remedy. 


This authority to the NLRB would not 
result in the Board’s intervening in collec- 
tive bargaining. The parties would be as 
free as at present to negotiate and to con- 
tract. The plan really widens the scope of 
collective bargaining by making it possible 
for the partics themselves to agree to a 
substitute for the strike, which they cannot 
now do. 


(3) The penalty should not be payable 
to the government but to a charity.—There 
are at least three reasons for preferring the 
government over a charity as the benefi- 
ciary of the penalty payments: 


(a) The selection of the charity would 
present another point of possible friction be- 
tween the parties and that too, on a matter 
irrelevant to the management-labor relation. 


(b) It creates a party interested in the 
prolongation of the strike rather than in its 
settlement. 


(c) The public has long suffered from 
strikes to which it was not a party, and for 
which it was not responsible. Making for- 
feitures payable to the government (perhaps 
to a fund to be used for the discharge of the 
public debt) would constitute a small but 
just compensation for this loss, which would 
benefit everybody. 


(4) Some employee groups, such as a 
research staff, and others not ordinarily 
affected by a strike, should be exempted.— 
This is probably true. If so, it should be 
possible for such groups to be excluded by 
the collective bargaining agreement. 


(5) The plan will be difficult to admin- 
ister and will produce a flood of litigation. 
—Problems of administration and questions 
of interpretation are nearly always intro- 
duced when novel plans are put into effect 
or new institutions set up. That is the price 
of change. The question is whether the 
change is worth it. We would have been 
spared many volumes of litigation if we 
had never adopted the Constitution. To 
trade strikes for a reasonable amount of 
litigation would be, I think, a good trade. 
It would be an exchange of war for peace 
in industrial relations. [The End] 
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N POSTWAR YEARS public utilities 

and their labor unions have turned with 
growing frequency to ad hoc arbitration 
when unable to agree upon terms of a new 
labor contract. Some of the nation’s large 
power systems have taken this step for the 
first time during the past five years, and in 
at least one instance wage arbitration has 
been resorted to twice in the postwar years 
by a large eastern electric utility.’ 


Frequently such action has been taken 
avowedly for the purpose of avoiding a work 
stoppage when the consequences would so 
vitally affect the public interest. In other 
cases, strikes have been threatened or have 
ensued when collective bargaining has bro- 
ken down, but voluntary arbitration has not 
been adopted. Largely as a consequence of 
the existence or imminence of utility strikes, 
legislation has been enacted designed to 
compel disputants in the field of labor-man- 
agement relations in public utilities to sub- 
mit either to fact-finding procedures or final 
and binding arbitration as an alternative to 
the use of economic force. 


These developments are tending to bring 
about in the electric power industry an in- 
creasing number of terminal arbitrations, 
either voluntary or under legal compulsion. 
If this movement continues, contract arbi- 
tration will become as much a part of collec- 
tive bargaining in the power industry as it 
is in transit. There, in a great many con- 
tracts, arbitration is set up as the means of 
resolving contract negotiations when all other 
efforts fail. 


In some instances arbitration is specifi- 
cally established in the contract as a terminal 
step. More frequently it is only inferred 
through the inclusion of a general “all-dis- 
putes” clause which, under certain circum- 
stances, may be, and generally is, construed 
by union attorneys as applicable to disputes 
over the terms of a new agreement. In trans- 
it, the labor side of the field has long been 
represented by a group of attorneys and 
economists who have become extremely pro- 
ficient in the art of presenting labor’s views 
before arbitral boards. 


Should this or a similar group become 
entrenched in the power field as strongly as 
in transit, which is not a too remote possi- 
bility, the end result might very well be 
that utility rates would, in the final analysis, 
be determined not by duly designated utility 
commissions but by individuals acting as 
arbitrators without any responsibility what- 
soever for the result of their decisions. Un- 
less utility commissions give heed to the 
possibilities inherent in such a situation, their 
powers may shortly be abrogated to the 
professional arbitrator whose attitude toward 
the rate-making function may be similar to 
that expressed by one board of arbitration 
when it said: 


“Management undoubtedly must meet for- 
midable problems in carrying this added cost 
burden [an award in excess of $300,000,000]. 
Its problem is quite unlike that of many 
industries where, in the postwar period, it 
has been a simple matter to increase prices 
and thus absorb unusual cost increases. .. . 





1 Consolidated Edison Company, New York 
City. The first award is reported in 6 LA 830 
(1947). 
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Mounting costs and decreasing revenues are 
a combination that cannot long be withstood. 
It is management’s unenviable task to grapple 
with that problem.” * 


That the company involved was handed 
a truly “formidable problem” is indicated by 
the fact that three years have since elapsed, 
two commission proceedings have been held, 
litigation conducted in two of the state’s 
courts, and a third commission proceeding 
is currently in progress (October, 1950) in 
a continuing effort to recover these added 
labor costs. 


Utility Commission as Arbitrator? 


The relationship between the acts of ar- 
bitration boards and the authority of public 
utility commissions has been pointedly dis- 
cussed by another eminent arbitrator who 
has said: 


“The relationship between the public utility 
commission and the statutory arbitration 
boards requires some careful thought and 
attention. The problem is especially impor- 
tant in those utilities, such as the bus industry, 
where labor costs are a high percentage of 
total costs. Should the commission, when 
considering fare or rate adjustments, accept 
as a reasonable expense, any wage increase 
granted by a statutory arbitration board? If 
such procedure is followed, the arbitration 
boards rather than the commission will be 
exerting major control over the rates in the 
utilities with high labor costs.” * 


Whether public utility commissions should 
undertake the functions of labor arbitrators 
and so protect against invasion of the rate- 
making field by arbitrators is beyond the 
scope of this article. It is enough to say that, 
so far as can be ascertained, only one state 
utility commission (Missouri’s) has legisla- 
tive authority to sit as a labor arbitral board. 
The Public Service Law of that state provides : 
“Whenever any public utility has a contro- 
versy with another public utility or person and 
all the parties to such controversy agree in 
writing to submit such controversy to the 
commission as arbitrators, the commission 





shall act as such arbitrators, and after due 
notice to all parties interested shall proceed 
to hear such controversy, and their award 
shall be final.” At least four times in the 
past thirty years the commission has sat as 
a board of arbitration, in every instance in 
a transit case.* 


Public Interest Calls for Criteria 


It would not, in itself, be essential that 
utility commissions conduct arbitrations in 
their own protection if there were a body of 
rules or criteria for the guidance of arbitral 
boards to which adherence must be had and 
which, among other things, required that 
appropriate weight be given to the public 
interest. 

As a simple matter of fact, if arbitration 
is to be acceptable to utility managements as 
an alternative either to continued collective 
bargaining or the use of economic force, 
then there must be some assurance given 
to those who pay the bill, which eventually 
is some segment of the public, that ground 
rules known to the parties and to the arbitrator 
will be adhered to. 

An eminent jurist’s view of arbitration 
in the absence of standards is found in the 
opinion by Chief Justice Arthur T. Vander- 
bilt of the New Jersey Supreme Court in 
the case of New Jersey v. Traffic Telephone 
Workers’ Federation: 

“Furthermore, in the absence of standards, 
the very term ‘board of arbitration’ carries 
with it the implication that the board will 
act in the way that arbitrators customarily 
act, not according to established criteria 
but according to the ideas of justice or of 
expedience of the individual arbitrators. Any- 
one who has had experience with arbitration 
realizes that this is the inherent weakness of 
arbitration as a remedy. Unless standards are 
set up in any submission to arbitration the 
tendency to compromise and be guided in 
part by expediency as distinguished from 
objective considerations and real right is 
inevitable. This is especially dangerous in 





2 Opinion of public members, Amalgamated 
Association of Street, Electric Railway and 
Motor Coach Employees of America and Public 
Service Coordinated Transport and Public Serv- 
ice Interstate Transportation Company (August 
22, 1947). 

3 Kennedy, ‘‘The Handling of Emergency Dis- 
putes,’’ Proceedings (Second Annual Meeting, 
Industrial Relations Research Association) 
(1949), pp. 25, 26. 

4In 1919 and 1920 the commission arbitrated 
controversies involving the demands of Division 
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788 of the Amalgamated Association of Street, 
Electric Railway and Motor Coach Employees 
of America upon United Railways Company of 
St. Louis for increased wages and changes in 
working conditions. In 1928 they arbitrated a 
controversy between the St. Louis Public Serv- 
ice Company, successor to United Railways 
Company of St. Louis, and the same labor 
union. The fourth instance was an arbitration 
involving a controversy over wages between St. 
Joseph Railway, Light, Heat & Power Company 
and Division 847 of the same union. 


February, 1951 @ Labor Law Journal 





e 
d 


iS 








the case of an arbitration where the rights 
of third parties, here the public, are con- 
cerned. Any increase in operating costs. which 
may result from the arbitration will inevi- 
tably be charged to the public in increased 
rates. But the board of arbitration is no- 
where directed to consider the rights of the 
public, which will ultimately be called upon 
to foot the bill.” ° 


Three Sources of Criteria 


These ground rules or, as otherwise called, 
criteria, can issue from only three sources. 
Either, (a) they will be the result of collec- 
tive bargaining between the parties establishing 
criteria to be incorporated in the submission 
agreement; or (b) those who practice in the 
field of arbitration will themselves establish 
a set of generally applicable rules; or (c) 
legislative enactments will fix the standards 
which are to be followed. 

Many competent arbitrators have argued 
that it is the function of the parties to adopt 
and work out their own rules. They point 
out that criticism of arbitrators, and arbi- 
tration, is indirect criticism of the parties 
because they gave the arbitrators no guide 
to follow in deciding the issue. On this 
subject, David L. Cole, in an address before 
the third annual meeting of the National 
Academy of Arbitrators, has said: 


“,.. If they [parties to an arbitration] 
want more certainty in arbitration methods, 
it is up to them to work out rules or other 
binding directions to govern the arbitration. 
They either don’t bother to get such rules 
written and agreed on, or they find the other 
side disagrees with them and they are not 
persuasive enough to change this viewpoint. 
Nevertheless, despite their own shortcomings 
in working out the underlying agreement 
or submission, they feel free to hold the 
arbitrator to account if he does not meet the 
rules or standards which that party unilater- 
ally advocates.” * 

In the same vein, another experienced 
arbitrator has said: 

“In the arbitration of grievances under a 
contract, the arbitrator has some standards 
to apply in making his awards. These stand- 
ards are the provisions of the contract itself. 
In terminal arbitration, the arbitrator has no 


standards to follow. In making his award 
he is reduced to guesswork. Furthermore, 
he is doing a job which the parties themselves 
should be doing. They have abdicated in favor 
of a neutral and are dodging their proper re- 
sponsibilities ; if the arbitrator hands them, or 
either of them, a lemon, it is their own fault.” * 

Another authority has commented on the 
need for standards to be developed by the 
parties : 

“The proper use of arbitration in future 
contract determination depends upon the de- 
velopment of the stipulation to arbitrate. 

“T have been in many arbitration cases 
where the party said: ‘We can’t settle this 
arbitration dispute, you settle it for us’. They 
gave me no instructions. That’s what I call 
‘open-end arbitration’. When the parties 
take that kind of arbitration, great risks may 
be entailed. On the other hand, they can 
limit the arbitrator’s judgment by specifying 
in the stipulation to arbitrate what guides he 


must follow.” ® 


Five States Use Legislative Means 


While, unquestionably, it would be helpful 
to all concerned if acceptable arbitral stand- 
ards could be agreed to prior to submission 
of the dispute, the fact is, as the author has 
pointed out elsewhere,’ that were it possible 
for the parties themselves to develop ob- 
jective standards, the likelihood of arbitration 
would become most remote. If standards could 
be agreed to, then agreement could almost 
certainly be reached as to what the contract 
should provide, in conformity with such stand- 
ards; or, at least, the scope of the arbitration 
could be greatly limited. The reason the parties 
do not get together during negotiations is be- 
cause the ex parte standards which they estab- 
lish for themselves as criteria for a wage 
settlement are too diverse. 

If, as we believe, it is a virtual impossi- 
bility for the parties to establish criteria by 
mutual agreement and if, as it appears, arbi- 
trators will not establish such criteria, then 
it follows that arbitral standards can come 
only from legislative enactments. Such stand- 
ards already have been adopted in rather 
concrete form in the states of Indiana, Penn- 
sylvania and Florida, and in less definite 
terms in Wisconsin and New Jersey. That is 








5 49 ALC 649, 655 (May, 1949). 

*25 LRR 165 (January 30, 1950); see, also, 
abstract in Arbitration Journal, Volume V, No. 
1 (1950), pp. 12-15. 

’ Gregory, ‘‘The Collective Bargaining Agree- 
ment: Its Nature and Scope,’’ Labor Law Jour- 
nal, March, 1950, p. 457. 

8 “Criteria for Wage Arbitration,’’ an address 
by George W. Taylor before a Special Con- 
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ference of the National Industrial Conference 
Board, Inc., on ‘‘Wages and Salaries in 1949,’’ 
in New York, February 2, 1949. 

* Proceedings (Conference on Arbitration, 
Labor Relations Councii, University of Pennsyl- 
vania) (November 12, 1948), p. 65; see, also, 
Freidin, ‘‘The Status and Expendability of the 
Labor Arbitrator,’’ Arbitration Journal, Volume 
V, No. 1 (1950), pp. 15-19. 
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a development which representatives of labor 
in this field seem to-oppose ” and yet, from 
the standpoint of management, it must come 
if arbitration is to continue to be practiced. 


Failure to establish such standards will 
necessarily result in employer resistance to 
terminal arbitration unless management is 
willing to undertake the risk of arbitrating 
a case where the personal whims, prejudices, 
likes and dislikes of the arbitrators—known 
or unknown to management—will dictate 
the decision. One of the best-known arbitra- 
tors in the field has said, in effect, that the 
only practical criteria may be found in this 
question: (a) How much of a concession 
must be granted to the union to keep it from 
striking? or (b) if on strike, what is the 
least price that must be paid to bring the 
men back to work? Neither of these queries 
answers the merits of the issue involved, but 
both go wholly to the psychological aspect 
of the case, and the emotional and tempera- 
mental aspects gain precedence over the 
economic, factual and judicial phase of the 
function of arbitration.” 


This attitude of arbitrators that expediency 
should prevail is well set forth by Business 
Week in paraphrasing an explanation of the 
motivating reasons for the recommendations 
of the President’s steel fact-finding board, 
by the board’s chairman: 


“The fact-finding board had a labor-relations 
problem as well as an economic problem to 
solve. It had to find a formula which would 
prevent the threatened strike. Under such 
circumstances the board couldn’t give either 
side all that it wanted. It figured its recom- 
mendations on pensions were the minimum 
that each side would accept.” (Italics sup- 
plied.)” 


Terminal arbitration, if it is to survive and 
develop as a method of resolving labor-man- 
agement disputes over new contract terms, 
must be founded more on reason and less 
on expediency. The formulation of fair, ade- 
quate and workable criteria or standards is 


an absolute necessity, and great strides have 
been made in this direction in the utility 
disputes legislation enacted by several states ™ 
in the last three or four years. It is not to 
be expected that the initial formulation of 
such standards as found in these state laws 
will prove perfect or foolproof. It is of the 
nature of our lawmaking process that revi- 
sion and improvement be born out of ex- 
perience gained in the administration and 
practical application of this legislation. 


Unfortunately, the primary emphasis here- 
tofore has centered upon the constitutionality 
of such laws. A series of state court decisions 
have upheld their validity and the United 
States Supreme Court during its current 
term will finally determine this issue.“ More- 
over, the highest appellate court of one of 
the states, in what may well become a land- 
mark decision, has recently laid down several 
very fundamental rules to guide arbitral 
boards established under such statutes.” 
The law requires, the court declared, that 
such boards anply not one but ai// of the 
standards spelled out in the statute. It pre- 
scribes the making of written findings of 
fact prior to the reaching of an award or 
order by statutory boards of arbitration. 
The award or order must be supported by a 
preponderance of the evidence or substantial 
evidence as ascertained by reference to the 
findings of fact on which the award or order 
is based. The findings and order must be the 
product of collective consideration and dis- 
cussion by all the members comprising the 
particular board. Finally, such boards are 
not entitled to base their findings and con- 
clusions on “trends,” such as trends in the 
cost of living, wage trends and the like, 
but upon facts. 


Everything points to the conclusion that 
the electric power industry is on the thresh- 
hold of an era in labor relations in which 
boards of arbitration will be more frequently 
called upon to make decisions of far-reaching 
magnitude. 

(Continued on page 160) 





” Oliver, ‘“‘The Status and Expendability of 
the Labor Arbitrator,’’ Arbitration Journal, 
Volume V, No. 1 (1950), p. 22. 

11 Taylor, ‘‘Criteria for Wage Determination,”’ 
Management Record, June, 1949, p. 24. 

22 Viewpoint of Carroll R. Daugherty, board 
chairman, as reported in ‘‘What Do Fact Find- 
ers Find?"’' Business Week, April 1, 1950. 

4 Ames, ‘Utility Antistrike Laws,’’ Public 
Utilities Fortnightly, Volume XL, No. 3, July 
31, 1947. 

For a review of a means of eliminating utility 
strikes without resort to arbitration, see Kil- 
patrick, ‘Virginia Keeps Its Public Utilities 
Running,’’ Public Utilities Fortnightly, Volume 
XLIV, No. 13, December 22, 1949, pp. 843-850. 
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For a discussion of Missouri's fact-finding 
procedures, see Julian, ‘‘How Missouri's New 
Utility Antistrike Law Works,’’ Public Utilities 
Fortnightly, Volume XLII, No. 4, August 12, 
1948, pp. 204-210. 

144Qn Monday, October 23, the United States 
Supreme Court consented to review the consti- 
tutionality of the Wisconsin Utility Disputes 
Law on appeal in the United Gas, Coke € 
Chemical Workers Union (CIO) and Milwaukee 
Fas Light Company case. 

1% New Jersey Bell Telephone Company and 
Communications Workers of America (CIO), 
18 LABOR CASES { 65,997 (N. J. Sup. Ct., Octo- 
ber 2, 1950). 
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Y TOPIC is connected with a section 
4 of labor law which I think has been 
and is being overlooked by the legal profes- 
sion. It is my opinion that this is a field 
which rightfully belongs to the legal profession. 

I feel that most lawyers are well qualified 
by training, experience and background to 
handle the problems which come up under 
these questions of contract disputes, griev- 
ances and arbitration. It seems odd, but 
some people calling themselves “industrial 
counselors” have recently entered this area 
of labor law and have tended to crowd out 
the lawyers. 

I think that progressive employers and 
sincere union leaders would welcome greater 
participation in the labor field by lawyers. I 
say that for this reason: Such participation 
would bring into the labor field a higher 
standard of ethics, which, I must confess, 
is needed. At the same time it would be an 
opportunity for lawyers to engage in a prac- 
tice which is a part of the law; to do some 
good for their clients; and in the long run 
do a world of good towards cementing good 
relations between industry and labor. 

I think that the community itself would 
benefit if a greater number of lawyers ac- 
tually took the time to study what is hap- 
pening in the labor field, so that if they are 
in the general practice and they have ques- 
tions from time to time, they would be able 
to give an answer and assist the parties in 
determining the final decision in any type 
of case that might arise. 

First, I want to explain grievance pro- 
cedures to you. The day of “Bat ’em over 
the head; we want this” is gone. Most con- 
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tracts between employers and unions have 
what is set up as a grievance clause. 

This is a type of specific grievance ma- 
chinery making it possible—when disputes 
arise under the contract, or any questions come 
up—for the parties to have some regular 
form to follow. Usually this step depends 
upon the industry itself. 


Four- and Eight-Step 
Grievance Procedures 


They try in some industries to make the 
clause as long as possible, and you will see 
in some industries they will have what we 
call an eight-step grievance procedure. Of 
course, the trick there is that somewhere 
along the line one side gives up, and it is 
usually the union that gives up. 

In the majority of cases, however, they 
have a four-step grievance procedure. With 
four steps, we start out with the grievance 
of the steward and the foreman. If the 
grievance is not settled on that level, then 
it may go to a department head of the com- 
pany, and a steward would still carry on. 
If it is not settled there, it would be taken 
up between a steward and a business agent 
and usually a personnel man. Then if it is 
not settled, it will go to the business agent, 
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maybe an international representative, and 
possibly the works manager or some exec- 
utive of the company. 

Of course, all of these things are very 
interesting. The lawyer’s part should start 
right at the beginning if he is going to be 
there at the end, because in some contracts 
we will find that the final step is arbitration. 


The lawyer is in a position to analyze the 
grievance. He has a well-disciplined mind; 
he is able to interpret the contract; and, in 
addition to that, he is able to act as an 
advocate. 

You, in general practice, many times have 
to turn to your client, regardless of what 
type of case it is, and you have to tell him 
straight from the shoulder, “Let’s not pro- 
ceed on this case. It is a lost cause. Let’s 
give up.” The same thing must be done in 
a grievance procedure. The unfortunate part 
is that we don’t have enough lawyers that 
are tied in on these grievance cases. We 
find the terminal point is arbitration, if your 
contract automatically puts the grievance 
into arbitration. Other contracts -provide 
that the grievance is subject to arbitration if 
it is a question of interpretation of the intent 
or application of the contract clauses. 

This causes a lot of argument as to whether 
or not a grievance is arbitrable. There again 
you have a place for the legal profession. 
We should have men in there who realize 
that this part of the law is just crowded 
with human relations. There is a need for 
someone who is understanding, ‘someone 
who would realize that it is not a dispute 
of dollars and cents. 

If you have a grievance, it involves both 
the company and the union. It is to their 
mutual interest to have it settled because 
certainly the company doesn’t want a dis- 
satisfied employee and likewise the union 
doesn’t want a dissatisfied member, and that 
is what results when a grievance is not adjusted. 


What Is a Grievance? 


We have been talking about grievances. 
Well, what is a grievance? It is generally 
recognized that grievances are divided 
into two classifications. First we have 
what we term real grievances, and then we 
have the second classification, imaginary 
grievances. Real grievances are subdivided 
into different types of grievances which arise 
out of the contract. That would mean a 
contract violation. For example, suppose 
the contract provided that promotions to a 
higher class of work would be on the basis 
of seniority. If an employee claimed that 
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he had higher seniority than the one who 
got the job, that would be a real grievance 
arising out of the terms of the contract itself. 

Then we have the other grievances, which 
are also real, and they arise outside of the 
contract. You must remember that in col- 
lective bargaining agreements it is practically 
impossible to include every situation that might 
confront the parties during the term of the 
contract. A grievance arising outside of the 
contract would be, for example—and it is a 
common one—a grievance concerning a 
fan. An employee is sitting at a desk or 
working at a bench, and there is a fan two 
feet in back of him, and he complains about 
the fan, and he feels that that is a griev- 
ance—and it is. It is a working condition. 
Very few grievances which arise outside of 
the contract are subject to arbitration. 





Now, as to imaginary grievances, workers 
are just like lawyers. You have had the 
same experience as I have had. You have 
seen brother lawyers over in court with a 
persecution complex. They think the judge 
is against them right from the start. He is 
trying a case in the municipal court, and the 
judge goes off the bench, and the lawyer 
nudges you and says, “See, he is going to 
get a telephone call from the ward commit- 
teeman.” That lawyer really believes the 
judge is against him. He interprets every- 
thing the judge says or does as an act against 
him specifically, and it is the same with the 
worker. He works himself up to a mental 
attitude where every time he sees the boss 
talking about something, he thinks the boss 
is talking about him. It is a pitiful situation. 
It requires people who are trained to under- 
stand human nature—and lawyers are trained 
to understand human nature. It is their job. 
They are able to analyze the situation, to sit 
down and talk to the individual, and advise 
the steward or union representative who 
may be handling the grievance. 

In a general practice, lawyers are called 
upon from time to time to give advice strictly 
on this question of grievances. In my capacity 
as a counselor for various unions, | 
listened to members who have come to me 
and said, “My lawyer says this.” 

I say, “Yes? Has he looked at the contract ?” 


have 


“No,” they answer, “I called him on the tele- 
phone.” 

Well, no lawyer can give any advice on 
grievances unless he reviews the contract. 
He must be able to understand the contract 
in itself before he can hold himself out as 
giving advice. It is very embarrassing when 
some of these members are so insistent. I 
will say, “Well, I will get in touch with your 
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lawyer.” I pick up the telephone, call the 
lawyer, tell him who I am, and immediately 
he is on the defensive. It seems as if lawyers 
who represent unions are in many quarters 
not considered good people. They call us 
other names, but I will be charitable. I will 
say, “Now, you advised so and so that he 
has a grievance; that he is entitled to 16 
hours back pay; and you want the union to 
prosecute this grievance. What is the basis 
of your claim?” He starts talking, and I 
say, “Do you ,have a copy of the contract? 
I will send a copy over to you. After you 
review it, give me a call.” Seldom do they 
call me back because after they review the 
contract and study it, they can see that the 
man is not entitled to what he is claiming. 
I say that in giving advice on a collective 
bargaining agreement, a lawyer should have 
some knowledge of the working terms that are 
used in the various industries—and we have 
many of them—just as we have in the legal 
profession. You go out and talk to people 
about a writ of habeas corpus and they don’t 
know what you are talking about. It is the 
same in a labor case when you start talking 
about muddlers or representatives, super- 
visors, and so forth. To the average lawyer 
they are just names; he doesn’t understand 
them. When you refer to a_butt-to-butt 
shift, and things like that, they have to be 
explained. 

So if you are called upon to give advice 
to a union member or to an employer as to 
what action should be taken under certain 
circumstances or sets of facts, make cer- 
tain that you have some knowledge of the 
working conditions within a particular in- 
dustry. In other words, know what you are 
talking about. 


“Cause” v. Fee 


We have a saying in the labor field that 
it is well for the lawyers in the general prac- 
tice to distinguish among the types of lawyers 
who are working in the labor field: We have 
in the labor field, lawyers who are referred 
to as labor lawyers. Those are professional 
brothers who consider themselves a part of 
the labor movement. Then we have what 
we call lawyers who practice labor law. 
Those are lawyers who are in and out on 
cases, and usually their primary interest is 
the fee that they are going to collect for 
their services. They are not connected with 
the labor movement. On the other side of 
the fence we have what you would call cor- 
poration lawyers. A corporation lawyer is 
considered part and parcel of the corpora- 
tion. Many times his policies and his opin- 
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ions are dictated to him by higher authority. 
Then we have lawyers who are practicing 
corporation law. Those lawyers are in there, 
certainly to a certain extent for the good of 
the corporation, but they are also looking 
for the fee for the services they are rendering. 

I tell you this so that when you are in- 
volved in a case you will understand why 
certain lawyers take certain positions. For 
example, suppose your employer should call 
you and should want some information about 
a matter of a grievance. Say the grievance 
has gotten to the third step and it has come 
to the attention of some big shot. So they 
are getting panicky, and he calls you and 
says, “Will we have to pay for this holiday 
for the reason that the man didn’t work the 
day before. the holiday?” Immediately you 
will say, “What does the contract provide?” 
In other words, you let the employer, your 
own client, interpret the contract, where you, 
yourself, should make the interpretation. 

Then you should consider whether or not 
the people on the other side are represented 
by a labor lawyer or represented by 
a lawyer practicing labor law. The reason 
for that is that if the question is one that 
might be a principle of labor, the labor 
lawyer will not give up; whereas, if it is a 
lawyer practicing labor law, you may be able 
to kid him or joke him into giving up on a 
point or compromising. It is the same if you 
receive calls from union members or from a 
union, and they inquire about something in- 
volving grievances. You must know whether 
or not the employer is represented by a cor- 
poration lawyer because you can prepare a 
better argument or better defense tor the 
position which the union is going to assume. 
You may be asking for something that a 
corporation lawyer would never give up be- 
cause the corporation is a member of some 
employers’ association and they have agreed 


among themselves, come hell or high water 
we will never surrender on this point. So it 
is useless for you to attack them on that 


point. It would be better to stand back, 
look the situation over, and maybe try to 
make an end run and see what you can get 
by doing that. 

Then you have your contract disputes, 
which actually are grievances. The news- 
papers refer to contract disputes, meaning 
a dispute arising over the contract itself, 
and which we term a real grievance. What 
remedy do the parties have? First of all, 
on a contract dispute they have the remedy 
of pficeeding under the grievance proce- 
dure, and that is the usual way that it is 
done. If it is a violation which might 
affect the worker's rights or the union’s 
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rights under the Taft-Hartley Act, you have 
your remedy under Taft-Hartley or under 
the National Labor Relations Board. For 
example, if a union has a clause which pro- 
vides that union officers would have the 
right to be off of work a certain number 
of days a month in order to conduct union 
business, and if there is a violation of that 
clause, the union would proceed possibly 
to the National Labor Relations Board 
rather than proceed under the grievance 
procedure. 


**Going Down to Conciliation” 


If the contract doesn’t provide for arbi- 
tration, you have an opportunity to commit 
the question to the conciliation service. So 
many times with the smaller companies 
when unions have asked for the aid of state 
conciliation service or the federal mediation 
and conciliation service, they have reneged 
and in discussing it with their representa- 
tives they have said, “Our lawyer says we 
don’t have to go down to conciliation. 
There is nothing that can compel us to go 
down to conciliation.” That is foolish ad- 
vice for a general practitioner to give an 
employer. He has a dispute. Does he 
want it settled or not? Does he want his 
workers to go on strike over it?. Concilia- 
tion service doesn’t cost a penny to either 
of the parties. It is there for a purpose. 
They can’t force you to make a settlement. 
It is what you might call a place to let off 
steam. The parties are all riled up. 


You must understand in this grievance 
procedure that at times it gets to the chair- 
tossing stage. Labor law is a very emo- 
tional piece of business. They talk very 
straight, and rough and tough, and things 
get a little rowdy at times. 


You may have a grievance that has gone 
all the way to the top. There is no arbitra- 
tion; no place to let off steam. The com- 
pany wants to save face. The union wants 
to save face. So the union says, “Let’s go 
down to conciliation,” or they make a 
request to the conciliation service conducted 
in Illinois by the Department of Labor and 
the Federal Mediation-Conciliation Service, 
and they come in. 


We are very fortunate in Illinois to have 
two services, a state and federal service, 
that are not trying to cut each other’s 
throats. I think I can say from my expe- 
rience that they work in cooperation with 
each other and, in the larger cases, repre- 
sentatives from both types of services are 
in it. Suppose you get a request from 
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some employer client as to conciliation, and 
to avoid a work stoppage you advise him 
to make arrangements to attend the concili- 
ation conference. The employers that walk 
into conciliation conference without a law- 
yer, in my opinion, are foolish. I say the 
same about a union. 


Many employers don’t have enough expe- 
rience. Here is a man that is running a 
shop, say of 100 or 200 employees. In his 
own mind, he is a big man. He comes down 
there, and we have a commissioner of con- 
ciliation. We sit down at the table and 
review the case. The usual practice is that 
after the conciliator gets the facts from both 
parties he separates the parties. He brings 
them into one room and sits down and 
gives his version of the case. He may go 
to the union and tell them, “Why, you 
fellows are so far off base it is pitiful. This 
outfit can’t do that. It is impossible to do 
that.” It will awaken the consciences of 
the union people, and it may awaken the 
consciences of the employers. Again, the 
conciliator may finally just jockey around, 
just like you do with some of your clients 
in a divorce case. You realize when they 
came in they are fighting mad, ready to 
tear each other apart. You study over the 
situation—they have half a dozen kids, or 
something—and you decide, well, this is 
just one of those things. So, what do you 
do? Do you call in your secretary and dictate 
a complaint? You don’t do that. You set 
it down and have them come in a couple 
of days later. Then you arrange for a joint 
conference, and in ninety per cent of the 
cases they walk out of your office arm in arm, 
happy, and you saved a marriage. 





It is the same in industrial relations. 
Here is a dispute. Everybody is at white 
heat. The conciliator sits down for a day, 
maybe two days, soothes their feelings, and 
then he works out some sort of a compro- 
mise on a give-and-take basis. Everybody 
leaves and they are happy. The employer 
has saved his face and the union has saved 
its face. 


Sometimes that doesn’t happen. Some- 
times the employers are insistent that they 
are not going to do this, and they don’t 
care; they are willing to sit fromm now to 
dcomsday. The commissioner will set the 
case over for a week, then another week, 
and when he sees there is no chance at all, 
he puts the vital question to them, Why 
don’t you arbitrate? 


That is when the company usually takes 
the run-out powder. That is when they 
start reciting the Constitution and the Taft- 
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Hartley Act and every other law, to show 
that nobody can force them to do anything. 
Well, the conciliator realizes that. He has just 
made a recommendation. Sometimes employers 
are unfamiliar with the procedure. They think 
because the conciliator sits at the head of 
the table, he is the boss and they have to do 
everything that he tells them. That is not 
true. Conciliation is merely the art of per- 
suasion, and it does accomplish many 
settlements. 


That takes us to arbitration. Under the 
Illinois statute an award based on an agree- 
ment to arbitrate a future dispute is unen- 
forceable in court. You see all these contracts 
in the State of Illinois carrying this 
arbitration clause, and the employers get- 
ting a lot of publicity about how good 
they are in trying to settle disputes which 
are bound to arise because they have an 
arbitration clause in their contract. . Of 
course, that is only for public consumption 
because when the time comes to arbitrate, the 
employer usually says, “We don’t have to 
arbitrate and you can’t force us to arbitrate.” 
And he is right, I say, not because I am a 
union lawyer, but it is usually the union 
who is the one requesting arbitration. 


Permanent Arbitrator Recommended 


You have in many contracts many dif- 
ferent ways of selecting your arbitrators. 
First of all, we have some contracts which 
provide a permanent arbitrator. He is going 
to handle all the disputes that may arise 
under the contract during the period of the 
contract, and in many instances that is a 
very good idea. Why? Because it elimi- 
nates re-educating the arbitrator in each 
case. So many times in arbitration you 
spend a day or so educating the arbitrator 
as to the various terms that are used in 
particular industries. 


Second, with a permanent arbitrator, his 
decisions are more consistent. If you don’t 
have a permanent arbitrator, you always 
run into that point where the decision is 
unfavorable, and you have a similar case 
two or three months later, and you run 
over and select another arbitrator, hoping 
against hope that you will get a better 
decision, a decision which may reverse the 
first arbitrator. A permanent arbitrator, of 
course, will try to be consistent in his deci- 
sions. Another point in favor of a perma- 
nent arbitrator is that no time is lost in 
selection. It is surprising how long it takes 
for two groups to decide who is going to 
arbitrate a question, and I think they are 
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sincere when they question the selection 
of the arbitrator. 


Lastly, I would say, if you have a per- 
manent arbitrator, he becomes acquainted 
with the personalities on both sides of the 
table. As I mentioned before, there is usu- 
ally some ill-feeling between the people on 
both sides of the table. So the arbitrator 
has to have some knowledge as to the per- 
sonalities of these people, and during. the 
course of representing the parties as an 
arbitrator for a year or so, he gradually 
gets to know that these people are not as 
bad as the other side says they are. It is 
funny in this field, and it seems to be a 
practice in disputes and in arbitration, that 
the employer’s attorney, who is usually a 
corporation lawyer, is always trying the 
lawyer. He forgets about the issue. Every- 
thing is hammered away at the lawyer. It 
reminds you of the lawyer who goes out to 
try a criminal case and ends up trying the 
state’s attorney during the course of the 
trial. It is uncalled for because all the union 
lawyer is doing is presenting the position 
of the union. 


We have a second method of selecting 
the arbitrators and that is by setting up in 
the contract what we call a temporary arbi- 
trator, that is, an arbitrator for each indi- 
vidual dispute. There is an advantage in 
that, because if you happen to pick the 
wrong type of person, you can eliminate 
him without any embarrassment as on your 
next case you can select somebody else. 


We have another type which is referred 
to as the tripartite board. This consists of 
three persons: one representing the em- 
ployer; one representing the union; and one 
an impartial chairman, usually someone 
from public life. It has its advantages and 
disadvantages. The advantage, of course, 
is that expert advice is available to the 
chairman at all times. But the disadvantage 
is that this expert advice is usually given 
outside of the hearing room, and it turns 
the sessions into more or less star chamber 
proceedings. Then again, many times one 
of the representatives on the panel, a domi- 
nating personality, will dominate the chair- 
man of the board. 


Then we have other contracts that pro- 
vide as many as, possibly, seven to nine 
persons. These contracts provide that the 
board of arbitration will be set up, consist- 
ing of three people representing the union 
and three representing the company. Those six 
people will try the case, and if they can’t 
make a decision then they will select an 
impartial person, and then the seven of 
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them will sit down and try the case. You 
look at a contract like that, and you know 
very well that the parties never intended 
to go to arbitration because it is too costly 
and it just makes a circus out of the 
proceedings. 

Many times people call my office and ask 
me about various arbitrators, and I always 
have a stock question. I say, “Well, what 
are you looking for? What I think is a good 
arbitrator you may think is a lousy arbi- 
trator. What are you looking for?” Many 
times they try to explain what they think 
a good arbitrator is, what he needs. I 
lined up some material there and I read it 
off to them. 


What Makes a Good Arbitrator? 


I say an arbitrator must be impartial. 
That is natural. If he is not going to be 
impartial there is no use having him there. 
He must be intelligent; able to use sound 
judgment; and immune to pressure tactics. 
I am always very critical in the selection 
of arbitrators to see that they are the type 
of men that will not be affected by any 
pressure that might be levied by the employer. 


An arbitrator must be well versed in the 
general field of labor relations. You know, 
a man can be a swell guy, and you say, 
“That fellow is just fine.” When it comes 
to sitting down to arbitrate a question, if 
he doesn’t know anything about labor rela- 
tions, he is just a flop. We have had some 
judges here in Chicago from the municipal 
court who went into the arbitration busi- 
ness, but they still think they are over there 
in their courtrooms and you have to recog- 
nize that when you are making your selec- 
tion. I also try to find someone who has 
had some experience in the industry, some- 
one that knows something about the back- 
ground of the industry. 

Arbitrators are expensive. They usually 
name their own fees. The lowest here in 
Chicago runs about $75 a day; the highest 
about $250 a day. Of course, the costs are 
shared equally by the employer and the 
union. For the average one-day arbitration 
hearing, the arbitrator will get about four 
days’ pay out of it for his services because 
he has to look over the transcripts and 
prepare his findings, and so forth. 


One Question at a Time 


It must be remembered that in arbitra- 
tion we only arbitrate one question at a 
time. So many times the unions will come 
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in with three or four different grievances 
and they want to arbitrate them all at once. 
You just don’t do that because then you 
end up with the possibility, human nature 
being as it is, that the arbitrator will say, 
“One for the union, one for the company, 
one for the union and one for the company” 
—that old “he loves me” stuff, you know. 
He wants to make everybody happy. Em- 
ployers agree on that, too. Many contracts 
provide that in arbitration only one ques- 
tion will be submitted. 

Usually in the proceedings there is a 
transcript of the record, and that cost is 
shared by the parties, and the arbitrator 
is provided with a copy. 


The first step in arbitration, of course, 
is the submission of the question to arbi- 
tration. It is very important in Illinois. 
Without the submission, the award is of no 
value. You come in and sit down and you 
agree what the question is. I finished up a 
case just recently in which it took me a 
year and three months to get the company 
to arbitrate a very simple question. A girl 
was sent home from work for talking on the 
job. This was in the accounting department. 
She had worked for three months and she was 
talking on the job and so they disciplined her. 
They sent her home and docked her five and a 
half hours’ pay. They took it up through 
the grievance procedure and they couldn’t 
get the girl’s five and a half hours’ pay, 
the question being whether or not the com- 
pany could discipline a girl and dock her 
under the terms of the contract. 


The first arbitrator was appointed. After 
he called for the hearing, the company didn’t 
show up, and he refused to proceed on the 
ground that any decision he might render 
or any award he might make would not be 
enforceable under the court law and there- 
fore it would be meaningless to proceed. 


We secured another arbitrator, and after 
a year and three months, the company 
finally agreed. What did they agree to? To 
arbitrate as to whether or not the question 
was arbitrable. So we took a day for that, 
and filed briefs. We will get the decision 
soon perhaps. If the decision is in favor of 
the union, then we will go back and arbi- 
trate the question as to whether or not the 
company should pay this girl for her five and 
a half hours, which amounts to about $5.85. 

That is the question of submission. I 
tell you that to show you what we run up 
against. We may argue two or three days 
on what the question is. You will frame 
a question. The employer will say, “No, 
that is not it.” Then you jockey back and 
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forth, and finally end up in disagreement, 
and then the employer will say, “Well, we 
will arbitrate whether the question is arbi- 
trable”’; or “We will arbitrate what is the 
question to be arbitrated.” 


It is laughable, but the employers seem 
to think that is a good approach. I don’t 
know what their strategy is, unless the 
purpose is that the unions will finally give 
up in the long time that it takes to come 
to agreement on the question to be sub- 
mitted, and the matter is settled. If that is 
their strategy, I would say an employer is 
certainly not using his head. 


Procedure 


The procedure that is followed in arbitra- 
tion varies. It depends on whether you 
are getting an individual arbitrator or not. 
In Chicago you can arrange to have an 
arbitrator appointed by the State Director 
of Labor or the American Arbitration 
Association. Then you have private arbi- 
trators to whom you can apply to see if 
they will take the case. Of course, the par- 
ties will have to agree unless the contract 
provides that the authority is placed in one 
individual to make the appointment. 


Whether the hearings are going to be 
formal or informal depends upon the arbi- 
trator himself. Some arbitrators conduct 
a hearing and you would think you were 
down in the Supreme Court, it is that 
solemn. Other arbitrators are strictly on 
an informal basis. There isn’t a question 
of examining witnesses. The arbitrator 
says, “What is this?) What is that? What 
do you say?” He goes all over the lot in 
his questioning. And he leaves and you 
write briefs and you come back and he 
gives the decision. 

I have tried arbitration cases under the 
state laws of Wisconsin and Indiana. In 
Wisconsin and Indiana arbitration is com- 


pulsory under a state antistrike utility act. 
The procedure there is the one usually fol- 
lowed in most arbitration hearings. 

It consists of the parties’ submitting a 
statement of their position prior to the 
hearing. You are notified; you agree on 
the submission question; and you provide 
the arbitrator with a statement of your 
position. That gives the arbitrator some 
knowledge as to what is going to happen 
when he walks into the hearing room. He 
knows at least the background and where 
the parties stand. 


From then on, the party who has asked 
for the arbitration is the one who proceeds 
first, presents his case in its entirety and 
will introduce his witnesses. The witnesses 
are sworn. It is similar to a court pro- 
ceeding except that, as a general rule, 
any evidence or information or testimony 
is acceptable which is pertinent to the case. 
We don’t follow any rules of evidence. We 
leave it all up to the arbitrator. 


We make objections, but those objec- 
tions are usually all overruled, the arbitrator 
taking the position that he wants to hear 
everything he possibly can which may be 
of any help whatever in arriving at a fair 
decision, 

After the hearing the parties are given 
an opportunity to file briefs and reply 
briefs. Of course, that runs into costs. 
We file the original brief with the arbitrator 
and a copy with the opposing side, so that 
eliminates printing and mimeographing. 

This, I would say, gives you a bird’s-eye 
view of this question of grievances, contract 
disputes and arbitration. Again, I would 
like to make it plain that I think the mem- 
bers of the legal profession are overlooking 
a field where they could do a great deal 
of good for the public in general, for their 
clients in particular, and, at the same time, 
be able to make a living. 


[The End] 





ABILITY RATHER THAN SENIORITY 


A contract between a union and an employer said that seniority rights 
shall prevail, but only with respect to layoffs and rehiring. A case went io 
arbitration involving a “parts chaser” who was an assistant in a stock room 
and who thought that he should be promoted to stock room clerk when the 
job became vacant. The arbitration board decided that the employer was 
within the terms of the contract by filling the job with an outsider. The con- 
tract did not require that seniority carry any weight in this respect. (John R. 
Tomek, of Wausau, Wisconsin, represented the company before the Wisconsin 


Employment Relations Board.) 
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Wage Freeze 
Headed for Partial Thaw 


Wage controls are now a fact, but to 
what extent is in the realm of fantasy as we 
go to press. Both as a stopgap and to 
satisfy the Defense Production Act when 
the price freeze was put into effect, the 
wage order as initially released freezes all 
wages in every industry. 


The act requires that when price ceilings 
are imposed generally, wages must be 
stabilized generally. However, the price 
freeze is much less general than the wage 
freeze; many items are exempted from price 
clamps. They should also have been ex- 
empted from wage control, but probably 
were not because of divergent opinions by 
administrative officials right up to the re- 
lease hour. The three labor members of 
the nine-member Wage Stabilization Board 
—the body empowered to draft the wage 
mandate—held out against a lid covering 
all wages. Chairman Ching, in line with 
his noted diplomatic demeanor, didn’t want 
to release an order over their objections. 
Consequently, both the price and. wage 
orders emanated from the Economic Stabil- 
ization Agency, the wage board’s head. The 
administrative clog’ resulted in a wage 
edict that is a mere stopgap generality, 
whereas the price order is fairly complete. 


Now the wage board must tackle the task 
of refining the wage regulation and melting 
it around the edges. It is working at 
feverish pitch drafting exemptions and 
polishing up general standards to show the 
way towards permissible deviations. A 
wedge in the order that can be expected 
from a common-sense standpoint is inclu- 
sion of the exemptions found in the price 
regulation, since Congress enacted wage 
controls simply as an aftermath of. price 
controls. The exemptions—most of which 
are outlined by the statute—cover real es- 
tate, professional services, publishing, insur- 
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ance, public utilities, food subject to parity 
prices and sales by householders of used 
items and articles produced unassisted at 
home. Administration forces will probably 
dictate that the wage freeze be thawed suf- 
ficiently to give the green light to the 
miners’ wage increase granted in contem- 
plation of the freeze and to escalator clauses 
and cost-of-living adjustments worked out 
at the bargaining table. Socialized gains in 
industrial relations will take a set-back if 
employers’ contributions to welfare plans 
are not placed on the approved list. As 
an efficiency measure, the board should 
countenance the granting of merit raises 
within prescribed limits without resorting 
to it on an employee-by-employee basis. 


This is what the all-inclusive, original 
wage-freeze order does: It forbids em- 
ployers to pay and employees to receive 
“wages, salaries and other compensation” 
in excess of rates in effect on January 25. 
This prohibition can’t be detoured by hiring 
new employees at higher rates. Wages are 
allowed, however, to go as high as those 
paid from May 24, 1950, to June 24, 1950 
(considered the normal, pre-Korea period); 
stabilization at lower pay is outlawed by 
the Defense Production Act. “Wages, sal- 
aries and other compensation” takes in 
vacation and holiday pay, night-shift, incen- 
tive, year-end and other bonuses, premium 
overtime pay, and employers’ contributions 
to welfare, pension and insurance plans. 
The auto wage freeze and procedural regu- 
lations previously issued by the ESA are 
revoked. 


The necessity and the efficacy of wage- 
price controls as they now stand are big 
topics of discussion these days. Whether 
the grip of controls will stop inflation is a 
meaty subject. Food and rent—items exact- 
ing the major portion of wage earners’ 
income—being largely exempt from con- 
trols, what will clip the soaring wings of 
the cost of living? 
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Administration of Wage Controls 
Still Unsettled 


Beehive activity is centered around the 
administration of wage controls; reshuffling 
of administrative authority has things in a 
state of flux. Because of disputes as to the 
timing and method of imposing controls, the 
original Economic Stabilization Administra- 
tor—Dr. Alan Valentine—has been ousted 
and replaced by Mr. Eric Johnston. The 
first official move by Administrator Johnston 
gives union leaders and the Wage Stabiliza- 
tion Board the setup they have been clamor- 
ing for: centralization of full wage-control 
authority in the board. Formerly, the board’s 
jurisdiction was merely advisory, limited to the 
making of recommendations to the Adminis- 
trator. Now it has the right to handle and 
dispose of all wage matters; Administrator 
Johnston has delegated all his wage-stabili- 
zation functions to the board and its chair- 
man, Mr. Cyrus S. Ching. 

Wage-control administration will now 
shoot off from another tangent—from the 
Wage Stabilization Board rather than the 
Economic Stabilization Agency. <A quick 
review of the few administrative actions of 
the agency may give an insight of what to 
expect from the board as it gets under way. 

The agency issued one procedural regula- 
tion—now revoked by virtue of the over-all 
wage-freeze order—which revealed that a 
wage freeze did not automatically tabu wage 
increases. Procedure to be followed when seek- 
ing adjustment of wage orders was outlined, 
and one of the modifications that could be re- 
quested was a wage increase. This carried out 
the spirit of Congressional intent. Although not 
defining “stabilization” in the Defense Pro- 
duction Act, Congress without doubt in- 
tended no static wage control. It limited 
the outright prohibition of wage raises only 


to those which “require an increase in the - 


price ceiling or impose hardships or inequi- 
ties on sellers operating under the price ceil- 
ing.” However, this regulation seems to 
have gone even further: it implied that even 
a resultant price increase would not neces- 
sarily mean that a wage increase must 
be barred. 

Kaiser-Frazer Corporation made use of 
this regulation before it became outmoded 
to seek relief for its workers from the gov- 
ernment’s freeze of passenger-auto workers’ 
wages. As noted in last month’s column, 
this freeze was a temporary device aimed at 
holding the industry’s pay schedules at pres- 
ent levels until March 1; it, too, has been 
revoked by the general wage order. Kaiser- 
Frazer is attempting to get salary increases 
for employees not covered by union con- 
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tracts and for those earning over $8,500 a 
year. It also wants to establish an over- 
time-pay policy for nonunion salaried em- 
ployees earning $7,800 or less a year. 

The ESA regulation also gave employers 
the “safe” signal when relying on official 
interpretations of wage regulations pro- 
pounded by the agency. It offered a “good 
faith” defense comparable to the one con- 
tained in the Portal Act with respect to 
wage claims under the Fair Labor Stand- 
ards and Public Contracts Acts. But an 
“official interpretation” was strictly hedged: 
It had to be issued by the Administrator in 
writing and could be relied on only by the 
parties interested in the particular factual 
situation which engendered it. 

Another administrative accomplishment oi 
the agency is the opening of regional offices in 
thirteen cities: Boston, New York City, 
Philadelphia, Richmond, Atlanta, Cleveland, 
Chicago, Minneapolis, Kansas City, Dallas, 
Denver, San Francisco and Seattle. In addi- 
tion, forty-two district offices will aid in carry- 
ing out the stabilization program.’ Whether 
or not the board will choose to use these 
offices or to establish separate units and 
whether or not its procedural regulations 
will follow the ESA pattern are matters for 
the future—time will tell, and soon. 


Tobin Opposes Waiver of Overtime 


With a view to speeding up defense efforts, 
proposals have been offered to relax the 
federal overtime-pay standards and the basic 
straight-time week of forty hours. Secre- 
tary of Labor Tobin vigorously opposes any 
overtime-pay waiver and advances these 
reasons to support his position: 

“The federal law is flexible and the addi- 
tional payments required for overtime act 
as an incentive for drawing workers into 
essential production jobs and in reducing 
absenteeism. There is no justification for 
any change or relaxation in this law. . . . I 
am convinced that the proposals presently 
being made for the relaxation of labor 
standards might demoralize our working 
force to such an extent that it would adversely 
affect the production of goods and materials 
which our nation so urgently needs.” 

The Secretary further backs up his stand 
with the observation that the present over- 
time standards were maintained all during 
World War II and that they “actually con- 
tributed to efficiency.” 


Retailers May Manufacture, 
But How Much and What? 


A bakery may bake the bread and pas- 
tries it sells, an ice plant may manufacture 
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the ice it retails, an ice cream parlor may 
make its own ice cream and a candy store 
its candy without becoming subject to the 
federal wage-hour law. The drafters of the 
1949 amendatory legislation, when giving 
retailers the right to manufacture, said these 
things could be done. The question now 
arises: May a stationer print the supplies he 
sells and still remain free of the law? 


Retailers are exempt from the federal pay 
directives if they sell fifty per cent of their 
goods within the state and seventy-five per 
cent at retail. The only extra condition 
that a manufacturing retailer must watch is 
that eighty-five per cent of the manufac- 
tured goods are also sold within the state. 
Why, then, is there any doubt about the 
stationer’s exempt status if he meets these 
sales tests? The reason is that the man- 
ufacturing-retailer feature of the law is fairly 
new—found in Section 13(a)(4)—and has 
not yet been definitely circumscribed. 


Stationery stores are classed by the Wage- 
Hour Administrator as retail establish- 
ments, whereas printing and binding fall 
under his heading of nonretail business. In 
allowing retailers to do their own manufac- 
turing, Congress did not intend to enlarge 
the exemption to take in manufacturing 
standing alone. Its intendment was ex- 
plained thus on the floor of the House: “The 
provisions of section 13(a)(4) do not make 
retail establishments of manufacturing estab- 
lishments merely because such establish- 
ments have, or create, a retail outlet in the 
same building. The section does not permit 
the tail to wag the dog, and the nature of 
the establishment is still controlling. If it 
is not a retail establishment it is not exempt, 
even though it meets all the other tests.” 


The stationer in question did the printing 
in back of his store, the store being sepa- 
rated by a partition. A separation to this 
extent does not jeopardize the exemption. 
He printed shipping labels, shipping tags, 
bills of lading, invoice forms, payroll forms, 
ledger sheets, production sheets, inserts, 
manifests, post cards, letterheads and en- 
velopes, all of which are supplies ordinarily 
sold in a stationery store. However, they 
were for customers who operated outside 
the state. Seven workers were employed in 
the printing plant, one in the store. Sales 
of printed supplies outnumbered sales of 
other supplies by approximately four to one. 
Congress fixed no limits on the percentage 
of manufacturing employees and sales when 
it sanctioned manufacturing by retailers; 
neither did the Administrator when inter- 
preting the statutory provision. 
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There is no way of knowing whether the 
Administrator clearly felt that these print- 
ing employees were not exempt or whether 
he simply pursued the case to completion 
because it had been filed prior to expansion 
of the retailer exemption to permit manu- 





facturing. But we do know that the court 
designated the entire operations of this 
stationer—both the printing and the selling 


—to be exempt from the federal wage man- 
dates as a manufacturing retail establish- 
ment. There are good arguments for both 
sides. If the case is appealed, the reviewing 
court will have to decide: Is the tail wagging 
the dog or is the dog: wagging the tail ?— 
Tobin v. Celery City Printing Company, 19 
Lapor Cases { 66,094 (DC Fla., 1950). 


Apprentices 
on Federal Construction Work 


Laborers and mechanics on federal and 
federally financed construction work must 
be paid minimum wages as prescribed by the 
Secretary of Labor. In setting these wage 
standards, based on wages prevailing in the 
particular community for similar work, the 
Secretary makes special provisions for appren- 
tices by allowing them to be paid lower rates. 

Apprentices may be employed on such 
construction projects at the lower rates only 
if they are bona-fide apprentices. They 
must be qualified under an apprentice pro- 
gram registered with a state apprentice- 
ship council recognized by the Federal 
Committee on Apprenticeship or with the 
Bureau of Apprenticeship of the United 
States Department of Labor. 


Wage determinations covering apprentice 
classifications take into consideration all 
pertinent information contained in the official 
records of these apprenticeship agencies. A 
national committee, composed of manage- 
ment and labor representatives, advises the 
Secretary as to standards and encourage- 
ment of apprentice training by American in- 
dustry. 


Bonus Costs Government Contractor 
$44,000 


A government contractor who failed to 
include bonuses as part of his employees’ 
regular wages when figuring their overtime 
pay finds himself owing an additional 
$44,000 under the Walsh-Healey Act. The 
bonuses were paid quarterly and based upon 
straight-time hourly rates. The contractor 
contended that his good faith reliance on an 
administrative interpretation should be a 
defense under the Portal Act, but it did him 
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no good. The interpretation showed two 
types of bonuses—one includible and one 
excludable from overtime-pay calculations— 
and the bonus in question did not clearly 
fall in the excludable category. If acting in 
good faith the contractor would have in- 
quired further as to whether or not the 
bonus he paid was includible, the hearing 
examiner rules—Matter of Shepard Niles 
Crane & Hoist Corporation (PC-364, 1950). 

Another government contractor in finan- 
cial difficulties was kept in business by his 
employees’ accepting promissory notes for 
$1,700 in wages due them. Administrative 
proceedings were filed under the Walsh- 
Healey Act for nonpayment of wages, at 
which time the notes were overdue. The 
contractor claims that there was no intent 
to defraud the employees and that the notes 
constituted payment of wages due them. 
These arguments are of no avail. The em- 
ployees did not receive the compensation to 
which they were entitled by law, says the 
hearing examiner, especially since the notes 
were overdue.—Matter of United States Soap 
Manufacturing (PC-426, 1950). 

In a third public contracts proceeding, 
bankruptcy of the contractor is held to be 
no bar to the government’s action. The con- 
tractor had failed to pay overtime and keep 
records as required by law. Through this 
administrative proceeding the government 
intends to collect the unpaid wages and de- 
cide whether the contractor should be 
blacklisted from future awards of govern- 
ment contracts.—Matter of Detroit Uniform, 
Novelty & Cap Company (PC-434, 1950). 


Overtime—Attorney'’s Fee— 
Court Costs 


Expediters erroneously classed by their 
employer as white-collar workers exempt 
from the Fair Labor Standards Act sued 
for overtime pay. They originally worked 
forty hours a week. Then the plant went 
on war production and the week was step- 
ped up to forty-eight hours. Since it was 
thought that these workers were not en- 
titled to statutory overtime pay, they were 
given a bonus to correct inequalities result- 
ing from overtime payments to nonexempt 
workers. 

At the trial, the employer contended that 
any overtime pay owing to the workers 
should be figured on the basis of an hourly 
rate derived from dividing the regular 
weekly pay (aside from the bonus) by forty- 
eight hours. However, the court rules that 
the regular weekly pay should be divided by 
forty hours; otherwise, the employees would 
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have suffered a pay cut when going on the 
forty-eight-hour week. But the employer 
is allowed to apply the bonus towards the 
overtime pay found owing. 

The court says that if forty-eight hours 
were used as the time factor, both the reg- 
ular pay and the bonus would have to be 
used as the pay factor. The upshot of this 
formula would have been higher payroll 
costs to the employer. In all probability 
this is the method the court should have 
applied because the regular workweek had 
been raised to forty-eight hours and the 
bonus was part of the workers’ regular 
earnings. 

An expediter-buyer who did both exempt 
and nonexempt work during the workweek 
is awarded overtime pay for all overtime 
hours worked during each week. The whole 
week is taken as a unit for overtime-pay 
purposes—it makes no difference whether 
the overtime is spent on exempt or non- 
exempt work if the employee devotes ap- 
preciable time to both. 

The employees’ attorney asked a fee for 
360 hours work at $25 per hour, a total of 
$9,000. This amount is about as much 
as the expediters recovered altogether in 
overtime pay. The court feels that a fee of 
twenty per cent of the wage award is suf- 
ficient. Court costs are apportioned be- 
tween the employer and the losing employees. 
Several other cases bearing on court costs 
and attorneys’ fees were reported in last 
month’s JOURNAL, page 42.—Dysert, et al. v. 
Cleveland Pneumatic Tool Company, 19 LABorR 
CASEs § 66,105 (DC Ohio, 1950). 


Office and Warehouse Employees 
of Retail Stores with Branches 


The central office and warehouse em- 
ployees of chain-store systems are not 
encompassed by the retail establishment 
exemption contained in the federal wage- 
hour law. This is because they are not em- 
ployed by any single retail establishment but 
rather by the chain—the exemption applies 
to single establishments, and not to chains as 
such. However, the exemption is available 
to warehouse employees who work exclu- 
sively for an exempt retail outlet whether 
or not the warehousing is done in the same 
or a separate building. 

The National Retail Dry Goods Associa- 
tion has been arguing that this chain-store 
rule should not apply to department stores 
with branches. It pointed out that branch 
stores exist for the convenience of the cus- 
tomers of the main store, serve the same 
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local community and depend upon the main 
store for their existence. The Adminis- 
trator agrees that a distinction should be 
drawn. But before central office and ware- 
house employees of a store with branches 
can be pegged as exempt, he imposes these 
conditions: the employees must work in the 
main store (a separate building is not per- 
mitted), both the main store and all the 
branches served by the employees must 
qualify for the retail establishment exemp- 
tion, the main store and it branches must 
operate in the same local community as 
integral parts of a single store (how far the 
“local community” extends will probably be 
a source of dissension), the main store must 
have no more than four branches, and yearly 
sales made by the main store must amount 
to more than the total yearly sales made by 
all the branches. 

The theory back of this digression from 
the chain-store rule was explained by As- 
sistant Administrator Weiss to the retailers’ 
association last month. It is believed that 
by limiting the opening wedge in the rule 
to central office and warehouse employees 
who work in the main store of a store with 
branches the court could consider them “to 
be ‘employed by’ the main department store 
within the meaning of the exemption, even 
though, in the performance of their func- 
tions for the main store, they will also serve 
its branches.” The future will tell whether 
or not the courts string along with this 
hypothesis. 


Flour-and-Cereal Industry 
Faces Wage Minimum 


The government contemplates establish- 
ing a wage minimum for the flour-and-cereal 
industry insofar as government contracts 
are concerned. At present this industry 
need only heed the seventy-five cent mini- 
mum fixed by the federal wage-hour law. 
The dollar-and-cents figure in prospect for 
government work will be announced after 
a study has been made of views which labor 
and industry representatives will make 
known at a hearing in Washington the sixth 
of next month. 


Wages Rise in Chemical 
and Sugar Industries 

The highest minimum wage yet prescribed 
for work on government contracts—one 
dollar and forty cents an hour—applies to 
the bone black, carbon black and lamp black 
branch of the chemical industry. This new 
rate went into effect on the twenty-third of 
last month, along with hourly minimums of 
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eighty-five cents for cleaning and polishing 
preparations, insecticides and fungicides, 
and one dollar and fifteen cents for industrial 
and refined basic chemical products, except 
in eleven areas (Maryland, Virginia, North 
Carolina, South Carolina, Tennessee, Arkan- 
sas, Mississippi, Alabama, Georgia, Florida 
and the District of Columbia) where ninety- 
five cents must be paid. 

The Puerto Rican sugar industry, too, 
must now pay higher wages—at least fifty- 
five cents an hour. Up to two weeks ago, 
forty cents was sufficient. The raise was 
effected under the Wage-Hour Adminis- 
trator’s authority to set wages in Puerto 
Rico at less than the general seventy-five 
cent level specified in the Fair Labor Stan- 
dards Act. Sugar manufacturing is one of 
the largest industries on the island, employ- 
ing about 15,000 workers entitled to FLSA 
benefits. 


No Extra Wages 
for Ex-Corporate Official 


A corporate official—director and treas- 
urer—was “voted out” as director by the 
stockholders; the new board of directors did 
not re-elect him as treasurer. Neverthe- 
less, he kept showing up at the plant daily 
for two weeks. Several months later he 
made a written demand of the company for 
his salary for the two weeks and the month 
immediately following. He had been paid 
in full for all time up to the date he lost out 
as director and treasurer. 

The ex-officer’s demand was predicated on 
a Missouri law which says that, when dis- 
charged, the unpaid wages of any “servant 
or employe” become due on the day of the 
discharge, whether the discharge is with 
or without cause; and that such servant or 
employee may request in writing of “his 
foreman or the keeper of his time” that a 
check be mailed to him. If the check is not 
received within seven days, the wages go 
on, any time up to sixty days, until paid. 

The company paid nothing more as sal- 
ary, and suit followed. The claim is ad- 
judged untenable for two reasons: The 
former officer made no showing that he had 
requested the wages of “his foreman or the 
keeper of. his time”; in fact, he could not 
make such a showing because he had no 
foreman or keeper of his time. He was not 
a “servant or employe” within the meaning 
of the statute since this term rarely refers 
to higher officers of corporations.—Durant 
v. Industrial Products Manufacturing Com- 
pany, 19 LaBor Cases 7 66,117 (Kansas City 
Ct. of App., 1951). 


February, 1951 @ Labor Law Journal 





Cotton Factors Exempt 
from Overtime Pay 


Cotton factors in Memphis, Tennessee, 
are exempt from the federal overtime-pay di- 
rectives during fourteen weeks of every year. 
Administrator McComb has extended them 
the advantages of the seasonal exemption 
written into the wage-hour law to keep wage 
costs from skyrocketing during peak opera- 
tions that cannot be controlled. The factors 
applied for this exempt rating because they 
grade, staple and class the cotton for the 
growers. 


Montana Age Certificates 
for Sixteen-Year-Olds 


Montana has a law saying that children 
under sixteen years old may not be em- 
ployed during school hours unless the school 
superintendent or principal issues an age-and- 
schooling certificate. Upon reaching six- 
teen, the child may obtain an age certificate 
from the Commissioner of Labor and In- 
dustry. The State Attorney General inter- 
prets these biddings not to require certifi- 
cates for children under sixteen who work in 
permissible occupations outside of school 
hours—for example, a ten-year-old intend- 
ing to work in a bowling alley as a pin-setter 
after school. 

The reason for issuing age certificates to 
sixteen-year-olds is to protect employers 
who hire minors in occupations which are 
foreclosed to children under that age. 


Maryland's Public-Works 
Wage Law Invalid 


The law in Maryland providing for the 


payment of prevailing wages on public 
works has fallen on a technicality. It was 
enacted during a short session of the gen- 
eral assembly and does not come within 
budgetary, emergency or public-welfare 
legislation, the types of legislation to which 
short sessions are limited.—Mullan Contract- 
ting Company v. Funk, 19 Lapor CAsEs 
{| 66,108 (Md. Cir. Ct. No. 2, Baltimore City, 
1950). 


Homework in Virgin Islands 


Administrator McComb has authority to 
regulate industrial homework to the extent 
necessary to prevent evasion of the federal 
minimum and subminimum wage standards. 
In accordance with this power, he has pub- 
lished regulations covering homework in the 
Virgin Islands. Employers must notify the 
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wage-hour division of the kind of work they 
intend to distribute and rates to be paid; 
the homeworker must be paid immediately 
for completed work turned in to the em- 
ployer; and detailed records must be kept 
of the transactions, including hours worked 
and wages paid. Specific piece rates are 
prescribed for the handmade art linen 
industry. 


Voting with Pay in California 


The California law requiring that workers 
be allowed two hours off from work to vote 
and that they be paid for the two hours is 
traveling along the appellate route. It was 
tried initially last March and held its own con- 
stitutionally, as reported in the May, 1950 
JOURNAL at page 651. Now it has passed 
an appellate court’s scrutiny, being justified 
on two grounds: The law is a valid exercise 
of the state’s police power, having for its 
purpose “the insuring of a full and free per- 
formance of the right of elective franchise.” 
It is as much a part of every California em- 
ployment contract “as though expressly in- 
corporated in said employment contract.”— 
Ballarini v. Schlage Lock Company, 19 LABor 
Cases { 66,095 (Calif. Super. Ct., 1950). 


‘“Finder’’ Ineligible 
for Government Contracts 


A firm which sold dairy products and de- 
scribed its business as that of a “finder” of 
goods for customers was ruled ineligible to 
bid on government contracts, even though 
it had been filling government orders for 
eight to ten years. This ruling was the out- 
growth of an administrative hearing under 
the Public Contracts Act. 


The finder’s method of doing business 
with the government was to obtain commit- 
ments from small independent producers to 
supply the commodity to the government on 
the order of the finder. On the basis of 
these commitments, offers of sale were made 
to the government. When the government 
accepted an offer, the finder paid the pro- 
ducer and the commodity was stored until 
shipping instructions were received from the 
government. Such storage was ordinarily at 
the plant of the producer, except that where 
the producer lacked facilities, the commod- 
ity was stored in public warehouses. The 
commodities were shipped directly to the 
government from such places of storage; 
under no circumstances were they shipped 
to the finder. 

To be eligible for awards of government 
contracts, a person or firm must be either a 
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“manufacturer” or a “regular dealer.” To 
qualify as a manufacturer, the person or firm 
must own, operate or maintain an establish- 
ment which produces the contract commod- 
ity. A regular dealer must own, operate or 
maintain an establishment in which the con- 
tract commodity is bought, kept in stock and 
sold to the public in the usual course of 
business. 

This finder-firm could not qualify as either 
a manufacturer or regular dealer: it did not 
produce the milk; neither did it have any 
establishment in which the commodity was 
kept in stock—Matter of Red Top Milk 
Company (PC-431, 1950). 


Child Television and Radio Actors 


A child under fourteen years of age may 
be employed “irregularly” in television or 
radio productions in Kentucky, the state 
Attorney General finds. Gainful employment 
is foreclosed to children under fourteen in 
Kentucky, but exceptions permit “occa- 
sional employment.” This phrase opens the 
way to their irregular appearances in televi- 
sion and radio programs. 

Irregularly would perhaps mean once a 
week or once a month, the Attorney General 
says. He warns, however, that using a child 
under fourteen regularly—for example, the 
same time on the same day once a week, or 
the same time Mondays through Fridays for 
a period of weeks—would be unlawful. 


Overtime Under Eight-Hour Law 


A timekeeper and labor foreman employed 
in constructing a defense base in British 
Guiana was awarded overtime pay under the 
Eight-Hour Law. This law requires that 
laborers and mechanics be paid time and 
one half for hours worked in excess of eight 
daily on federal public works. Although the 
statute confers no right of action upon em- 
ployees, the court said the law should be 
“construed liberally.” As a general rule, 
government contract laws are interpreted to 
limit rights and remedies solely to the gov- 
ernment or the governmental agency respon- 
sible for the contract. 

It would be interesting to know what this 
court thinks laborers and mechanics do, its 
having considered a timekeeper and labor 
foreman as qualifying under a law confined 
to those workers. This point was not discussed. 

Reliance on an administrative ruling that 
the Eight-Hour Law was inapplicable to 
this employee was no defense to the em- 
ployer under the Portal Act. No mention is 
made in the Portal Act of wage claims aris- 
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ing under the Eight-Hour Law.—Finnan v. 
Elmhurst Contracting Company, 19 Lasor 
Cases { 66,086 (N. Y. Sup. Ct., 1950). 


Texas Wage Determinations 
Not Open to Attack 


A prevailing wage determination by an 
administrative agency awarding or authoriz- 
ing a state public works contract in Texas 
is final and not subject to review by the 
courts, according to the state’s highest tri- 
bunal. Why? Because the legislature unam- 
biguously delegated to administrative agencies 
the final authority to determine prevailing 
wage rates for public works contracts and 
specified no procedure for reviewing the 
determinations. 

The purpose of these wage standards is 
to fix the terms upon which the state will 
let its contracts, declares the supreme court. 
They do not bestow private litigable rights 
upon those desirous of selling to the state. 
—Texas Highway Commission v. El Paso 
Building and Construction Trades Council, 19 
LaBor CASES { 66,089 (Tex. Sup. Ct., 1950). 


Marriage and Divorce of Child 
No License for War Work 


Just because a girl under eighteen years 
of age has been married and divorced does 
not mean she can work on government con- 
tracts. A contractor argued that she could 
when charged with violating the Public Con- 
tracts Act by employing an underage girl. 
The act sets age limits of sixteen for boys, 
eighteen for girls. 

Administrator McComb, jn reviewing a 
hearing examiner’s decision, says that 
emancipation of a child by marriage and 
divorce does not license her employment on 
government work at an age younger than 
the statutorily prescribed minimum.—Matter of 
Thrift Packing Company, Inc. (PC-399, 1950). 


Cotton Ginning Gains 
Seasonal Exemption 

Cotton ginning is a seasonal industry, ac- 
cording to a preliminary determination of 
the Wage-Hour Administrator. ‘The deter 
mination will become final this month if no 
objections are filed. This seasonal-industry 
rating exempts the industry from the federal 
overtime-pay directives for fourteen weeks 
each year. Certain phases of the industry 
already have the benefit of year-round ex- 
emptions based on the area of production 
and processing operations. 
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QEVERAL recent decisions of the NLRB 
are indicative of the way a statute may 
be altered as a result of the personalities of the 
individuals charged with its administration. 


Such interpretative development of the law 
may occur when someone changes his mind; 
when a person who has reserved his opinion 
finally decides; when, in two very similar 
cases an individual makes fine distinctions 
of fact; or when one member of the tribunal 
is replaced by another with different views. 


NLRB Member Reynolds changed his 
mind recently regarding the interpretation 
of the section of the NLRA which provides 
that the Board may order back pay for an 
employee from “the employer or labor or- 
ganization, as the case may be, responsible 
for the discrimination against him.” 


In an earlier case (Colonial Hardwood 
Flooring Company, Inc., 84 NLRB 563) Mr. 
Reynolds had joined in a unanimous decision 
of the Board that back pay from a union 
could be ordered only in cases where the 
union had caused unlawful discrimination 
as to tenure or terms of the employment 
relationship between the employees and the 
employer. 


Last month, in one of UMW’s “invasion” 
cases, Mr. Reynolds filed a dissent from the 
majority and from his own previous position. 
The case involved about 2,000 union mem- 
bers who descended on a nonunion mine 
which they forced the owner to close down. 
As a result the miners were out of work for 
from eight to ten days. 


The Board ordered the union to cease 
and desist from unfair labor practices against 
the employees of any mine in the district, 
but refused to require the union to pay the 
men for their lost time because the case 
was one of restraint and coercion rather 
than discrimination. 
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Mr. Reynolds, in his dissent, reviewed 
the language of the act, its legislative history, 
and applicable decisions of the Supreme Court, 
and concluded that the Board has the power 
“to take whatever affirmative action it be- 
lieves will effectuate the policies of the act, 
without imposing thereon any limitation by 
reason of the illustrative example referring 
to reinstatement” (West Kentucky Coal Com- 
pany, 92 NLRB, No. 128). 


THE BOARD MEMBER who, after 
reserving judgment, has made up his 
mind about a particular point is Mr. Mur- 
dock, and the point involved ts another as- 
pect of union responsibility for back pay. 


The NLRB has consistently held that a 
union is solely liable for back pay to em- 
ployees illegally discharged under union pres- 
sure in cases where no charges are filed 
against the employer. In a recent case (Na- 
tional Union of Marine Cooks & Stewards, 
92 NLRB, No. 147), a union had ordered its 
members not to sail on the same ship as the 
employee, and he had been fired. 


The union contended that since there was 
no finding that the employer was guilty, 
the necessary prerequisite to an unfair 
practice charge against the union was miss- 
ing. The Board rejected this viewpoint, ex- 
plaining that an attempt by a union to 
cause such discrimination, if unsuccessful, 
was illegal even if the employer had not done 
anything unfair. 

In the precedent case (Pen and Pencil 
WW orkers Union, Local 19593, 9] NLRB, No 
155), Mr. Murdock had reserved judgment 
as to whether or not the employer was an 
indispensable party to such cases. In the 
new case, Mr. Murdock dissented in part, 
holding that a union could not be found 
guity of illegally causing a discharge unless 
the employer who did the firing was also 
found guilty. 
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RECENT EXAMPLE of the opinion 

based on a fine distinction of facts came 
in Moore Drydock Company (92 NLRB, No. 
93). The question involved was the secon- 
dary boycott provision of the Taft-Hartley 
Act, which forbids, among other things, any 
attempt by strike action to make one em- 
ployer stop doing business with another. 

In the Moore case, the employer’s place 
of business, a ship, had been moved into 
another employer’s place of business, a dry- 
dock. The strikers were picketing at the 
nearest possible point, the yard entrance. 

The NLRB split three to two, the majori- 
ty stressing the fact that the vessel was being 
staffed and the new crew trained while in 
the drydock. Because of this, the majority 
held that the shipowner was engaged in his 
own separate business even though on some- 
one else’s premises and the picketing was 
legal. The minority disagreed, stating that 
the ship could not logically be considered 
both part of a drydock business and an in- 
dependent transportation enterprise at the 
same time. 

In reply the majority limited its decision 
very sharply: “We are not holding, as the 
dissenters seem to think, that a union which 
has a dispute with a shipowner .. . may 
lawfully picket the premises of an independ- 
ent shipyard to which the shipowner has 
delivered his vessel for overhaul and repair. 
We are only holding that, if a shipyard 
permits the owner of a vessel to use its dock 
for the purpose of readying the ship for its 
regular voyage . . . a union representing 
seamen may then, within the careful limita- 
tions laid down in this decision, lawfully 
picket in front of the shipyard premises. .. .” 

Such sharp distinctions, of course, have a 
tendency to increase litigation by leaving 
the door open for a later claim that a pre- 
cedent does not apply because of minor 
differences in the facts of two cases. 


HE fourth situation, replacement of one 
Board member by another with differ- 
ent views, has been illustrated by the ap- 
pointment of Mr. Styles to replace Mr. Gray. 
In the recent New Jersey Carpet Mills case 
(last month’s JOURNAL, page 47), the Board re- 
versed an earlier three-to-two decision by a 
realigned three-to-two split and held that a 
union’s failure to file non-Communist aff- 
davits does not excuse an employer for re- 
fusing to bargain, at least where he has not 
relied upon the failure to file at the time he 
refuses. 
In their book on libel law, Hold Your 
Tongue! Ernst and Lindey created a mythi- 
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cal lawyer who is called on by a newspaper 
publisher to decide whether a statement is 
libelous. His reply is, “Sure, it’s libelous, but 
go ahead and print it. You probably won't 
be sued.” 

The same mythical lawyer, asked for an 
opinion on a labor case, might with justice 
tell his client, “Sure, the point’s been de- 
cided, but go ahead anyway. Maybe you 
can upset the precedent.” 


Jurisdictional Strike 
Provision Is Constitutional 


The constitutionality of the jurisdictional 
strike provision of Taft-Hartley has been af- 
firmed by the Ninth Circuit Court of Appeals. 

The section in question makes it an un- 
fair labor practice for a union to engage in, 
or induce employees to engage in, a strike 
for the purpose of making an employer as- 
sign work to members of one union rather 
than another. 

In the case under consideration, the effect 
of the decision was to leave in effect a dis- 
trict court injunction against a union which 
had persisted in a jurisdictional strike while 
unfair practice charges were pending be- 
for the NLRB and after the Board had 
decided the union was not entitled to the 
disputed work assignment (Los Angeles Build- 
ing and Construction Trades Council v. Le- 
Baron, 19 LApor Cases { 66,088 (CA-9)). 

This same provision was under considera- 
tion in a recent NLRB decision in which the 
full Board held that in a case where the 
union could not be proved to be trying to re- 
place workers by its own members, the 
jurisdictional section of Taft-Hartley was 
not involved. 

A group of three commonly owned com- 
panies had entered into an agreement with 
an AFL union; the contract contained an au- 
thorized union-shop provision, When the 
company began using these men to erect 
buildings, the Building and Construction 
Trades Council sent out a letter to contrac- 
tors saying the employers were being placed 
on the council’s “Do Not Patronize” list, and 
stationed a picket in front of the employers’ 
premises. 

The union contended before the Board 
that it had not been trying to get the em- 
ployer to replace any employees with its 
members, but only to get improved wage 
scales and working conditions for the men 
in the plant. 

The Board ruled that none of, the union’s 
overt acts themselves established an inten- 
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tion to force the employers to replace their 
employees by members of the union, and 
that therefore the dispute was not one within 
the meaning of the jurisdictional provision 
(Lumber Dealers, Inc.,92 NLRB, No. 86). 


Employer Has Right to Hire 
During Economic Strike 


An employer’s right to hire replacements 
during an economic strike—one not pro- 
voked by unfair labor practices—and to pay 
them higher wages than the strikers had 
been getting was affirmed by the Sixth Cir- 
cuit Court of Appeals last month. 

The decision reversed the findings of the 
NLRB ,which had held the employer guilty 
of unfair labor practices for his actions. 

The employer was a wholesale distributor 
of fruit, vegetables, groceries and other pro- 
duce, operating a number of plants. In 1947 
a union representing workers at one plant 
negotiated a contract providing for a start- 
ing wage rate of seventy-seven cents an hour 
for the first six months, eighty-two and one- 
half cents for the next six months, and 
eighty-eight cents an hour thereafter. The 
contract also provided for a forty-hour work- 
week and covered such matters as seniority, 
apprenticeship, overtime pay and paid 
vacations. 

Before the contract expired the union pro- 
posed extensive changes. These included an 
average pay increase of thirty-two cents an 
hour, a forty-eight-hour workweek with 
time and a half over forty hours, establish- 
ment of a union shop and check-off, and two- 
week paid vacations instead of one for em- 
ployees with three years of service. 

In August the employer countered with 
an offer of a ten-cent hourly wage increase, 
but with all seniority provisions to be de- 
leted from the contract; the offer would have 
raised the starting rate to eighty-seven cents 
an hour and the permanent rate to ninety- 
eight cents. 

Later that month the union offered a com- 
promise. They asked for ten-cents-an-hour 
increases, a guaranteed workweek of forty- 
five and a third hours with overtime over 
forty hours, seniority, holiday pay and a 
retroactive provision. The employer rejected 
the offer, and the union went on strike. 

The employer sought nonunion replace- 
ments at ninety-eight cents an hour, and 
found them within two or three days. In 
September the employer repeated the August 
offer to the strikers and it was again rejec- 
ted. In October the employer petitioned the 
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Board for an election to determine whether 
the union still had majority status, and the 
union filed unfair practice charges. 

In February the union made “uncondi- 
tional application for reinstatement and re- 
employment.” The company replied that if 
vacancies occurred it would consider re-em- 
ployment of the strikers without prejudice, 
and toward the end of March offered work 
to each of them individually. None of the 
strikers accepted, maintaining they would 
have to be released by the union. 


The NLRB had ruled that the employer 
was guilty of unfair practices after the break- 
down of negotiations in August by “offering 
the union a lower rate than it was actually 
offering to individuals,” and by refusing to 
recognize the union until a new election 
should be held. 


The court disagreed with the Board both 
on its findings of fact and its interpretation 
of them. The ninety-eight-cent rate offered 
to the public was not higher than that 
offered to the strikers, the court said, be- 
cause the offer to the union included valu- 
able subsidiary contract provisions about 
seniority, workweek, overtime and other 
matters. 

An important limitation on the court’s de- 
cision was that the employer’s offer of ninety- 
eight cents an hour had been made not to 
the strikers as individuals but to the general 
public, Had he made the offer only to the 
strikers, it would have been an unfair labor 
practice. 

Further, the court said, the employer's 
right to hire replacements for the purpose 
of carrying on his business during an ec- 
onomic strike is undisputed; he was under 
no obligation to negotiate with the striking 
union on conditions under which the new 
employees should be hired; after hiring a 
full complement of replacements he was not 
required to bargain further with the union; 
and he was under no obligation to discharge 
the replacements to make room for the 
strikers. 

Another point raised by the NLRB was 
that in seeking replacements the employer 
had offered the same rate to starting work- 
ers which he had offered to permanent union 
employees. The court held that there was 
no law which said he couldn’t, and besides 
the subject of the starting rate had not been 
mentioned in the negotiations at all (Pacific 
Gamble Robinson Company v. NLRB, 19 
Lapor CaAsEs § 66,100 (CA-6)). 


Another case last month involved the ques- 
tion of seniority for workers who had been 
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discharged, in accordance with employer- 
union contract, for engaging in a strike and 
who had later been rehired. The company 
maintained that they could lawfully be re- 
hired as new employees, without their pre- 
vious seniority, and General Counsel Bott 
agreed (Administrative Decision of the Gen- 
eral Counsel, Case No. 13). 


Tie Scores Don't Count 


A union petitioned for certification in a 
plant where, in an election on July 28, 1950, 
it had been decertified by a tie vote. The 
union maintained that the tie was not con- 
clusive. The NLRB disagreed and said that 
the valid election in July precluded the 
conduct of another election in the unit for 
twelve months (C. K. Williams & Company, 
NLRB Case No. 20-RC-1102). 


Single-Employer Unit 


A bakers’ association had been bargaining 
as a multiple-employer unit with its driver- 
salesmen and with its journeyman-bakers 
and apprentices. However, a third group of 
employees—boxers, icers, porters and others 
—were represented either on a single-em- 
ployer basis or not at all. 

The employers maintained that a union 
could not represent these employees in just 
two bakeries, but only on an association-wide 
basis. The NLRB disagreed, holding that 
such a unit is “presumptively” appropriate 
unless a history of collective bargaining on 
a broader basis exists (Rainbo Bread Com- 
pany, 92 NLRB, No. 42). 


Layoffs of Union Men 
Not Always Discriminatory 


Even though an employer dislikes unions 
and has been guilty of illegal conduct, he 
may still find himself in a position where 
he must lay off union men for economic 
reasons, and this is not illegal, the NLRB 
has ruled. 

When employees began extensive union 
activities, the most active union man was 
fired. A group of union men were laid off 
because of retooling for a change in operations. 

The General Counsel felt that the dis- 
proportion’ of union men laid off constituted 


discrimination. The Board disagreed; it found’ 


the discharge and two of the layoffs illegal, 
but found the rest of the layoffs were guided 
by economic need rather than antiunion 
bias (John S. Barnes Corporation, 92 NLRB, 
No, 101). 
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Two-Year Contract, Long But Legal 


In a case in which the employer and the 
union had executed a contract in March, 
1950, retroactive to June 1, 1949, and effective 
until February of 1952, the NLRB dismissed 
a petition from another union asking for a 
new election. The Board held that the con- 
tract, although it might be unreasonably 
long, nevertheless was a bar to any election 
during the first two years (General American 
Transportation Corporation, Administrative 
Decision, Case No. 39-RC-218). 


Doubts Can Be Resolved 


An employer contended that refusal to 
bargain with a union was the result of doubt 
about the union’s majority status. Since the 
employer had not filed an employer petition 
for Board certification to resolve the doubt, 
the NLRA had been violated, the Board said 
(Toolcraft Corporation, 92 NLRB, No, 102). 


Negotiating in Working Hours 
Not Unreasonable 


Reopening negotiations to discuss wage 
adjustments, a company offered to meet 
during business hours and to allow the union 
negotiators time. off, to be paid for by the 
union, as was the custom with other unions. 
The union insisted on evening or Sunday 
meetings, and filed an unfair practices com- 
plaint. The General Counsel dismissed the 
complaint, saying that the company had not 
refused to meet at “reasonable” times (Ad. 
ministrative Decision of the Attorney General, 


Case No. 17). 


Making New Rule to Affect 
One Worker Is Discriminatory 


A translator in the cable office of a Puerto 
Rican newspaper was an active union mem- 
ber. He was, in his spare time, doing trans- 
lations for a weekly periodical and a radio 
station which were under the control of his 
full-time employer. 

After the union had lost an election, the 
translator was the only active union man 
in the company. The employer told him 
that under a company rule he could not 
work for others in his spare time without 
permission from his supervisor. 

The NLRB found that there was no evi- 
dence of any such rule and held that it had 
been discriminatory to make one up under 
the circumstances. The employer was or- 
dered to pay the amount the man would 
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have earned at his spare-time job during the 
interval that he did not have them, and to 
inform the radio station and the periodical 
that there was no further objection to the 
part-time work (El Mundo, Inc., 922 NLRB, 
No. 96). 


Contract Provisions 
Make Firing Legal 


Operating under a contract which spe- 
cifically gives authority to the employer to 
discharge employees who refuse to cross a 
picket line, such firings are not discrimina- 
tory, the NLRB’s General Counsel has ruled. 

The employer had in 1947 insisted on two 
provisions in the union contract: the per- 
mission to discharge workers who refused 
to cross picket lines and an agreement not 
to strike. The final contract included these 
provisions, 

In 1949, while the contract was still in 
effect, sixteen truck drivers were suspended 
for refusing to cross another union’s picket 
line. The General Counsel held that under 
the circumstances the employer’s action in 
laying the men off was not discriminatory 
(Administrative Decision of the General 
Counsel, Case No. 15). 


Departing Locals Are Divorced, 
Not Dead, Court Holds 


Local unions which affiliated with an 
international because it was in turn affil- 
iated with a federation of unions, are not 
bound by their contract if the international 
ceases to be a member of the federation, 
because such membership is an “implied 
condition in the contracts,” according to the 
Minnesota Supreme Court. 

The case involved two locals which had 
become members of the United Electrical, 
Radio and Machine Workers at a time 
when UE was a part of the CIO. During 
the CIO’s purge of members with leftist 
tendencies, UE was expelled. The two 
locals then sought to disaffiliate with UE. 

The court upheld the locals’ contention 
that membership of UE in the CIO had 
been an implied condition of their contract. 
Other contractual provisions notwithstand- 
ing, the two locals were entitled to secede 
by a majority vote and to keep their prop- 
erty, the court said. 

The decision went beyond the facts of the 
case to add that, in general, the local union 
is entitled to keep its property upon dis- 
affiliation, in spite of any provision to the 
contrary in its charter. Quoting an earlier 
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decision, the court said, ““There has been 
a divorce, but that is quite different from a 
death.’ . It is an argument 180 degrees 
off course to say that the locals owe their 
existence to UE when the truth of the mat- 
ter is that UE owes its existence to the 
locals” (Local 1140, UE, v. UE, 19 LaBor 
Cases § 66,098 (Minn. Sup. Ct.)). 


Firing of City Employee 
for Holding Union Office Is Upheld 


A regulation of the Department of Build- 
ing and Safety of the City of Los Angeles 
gives office holding in any union affiliated 
with a national organization as cause for 
firing. A member of the department dis- 
obeyed the rule and was fired. 

He sued, claiming that the regulation was 
arbitrary, discriminatory and_ interfered 
with his constitutional rights. 

Reviewing the case, the court of appeal 
held that the regulation was reasonable. At 
the time the rule was established the city 
had given three reasons for it—employees 
of the department should enforce the mu- 
nicipal code with fairness, they should not 
be under obligation to unions whose mem- 
bers do work under the jurisdiction of the 
department, and they should be free from 
prejudice in their duties of law enforcement. 
These, in the court’s opinion, justified the 
prohibition, particularly since there was no 
objection to membership in a union but only 
to office holding (Young v. Board of Building 
and Safety Commissioners of the City of Los 
An@eles, et al., 19 LABor CASEs J 66,090 ( Calif. 
Dist. Ct. of App., 1950)). 


Injunctive Relief Granted 
for Breach of Contract 


A union may obtain injunctive relief for 
breach of a collective bargaining agreement, 
according to a federal district court ruling 
which ordered an employer to comply with 
an arbitrator’s award made in accordance 
with the arbitration clause in the contract 
between union and employer. 

The contract expressly provided that 
there should be neither strikes nor lockouts. 
In the event of a wildcat strike, the union 
agreed to try to end it, and the company 
was given the privilege of taking discipli- 
nary action against any such strikers, sub- 
ject to the arbitration provisions of the 
contract. These provided that with the ex- 
ception of cases involving general wage 
increases or decreases, the decision of the 
arbitrator would be accepted as binding. 
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The company discharged two workers 
for misconduct, and a wildcat strike began 
in protest. The union talked the strikers 
into coming back to work, but the company 
then refused to re-employ them unless they 
would waive their rights to seniority and 
arbitration. 

When the arbitrator was called in, he 
found that the original discharges were un- 
warranted, that the strike was not author- 
ized by the union and that the company had 
broken its contract by locking out the strik- 
ers and trying to deal with them as indi- 
viduals. 

The company ‘maintained that the union 
had not tried to prevent or terminate the 
strike, and had therefore breached the con- 
tract first. The court said: “If the defend- 
ant is to be at liberty to hold the union 
liable for an unauthorized strike something 
should have been inserted in the agreement 
to that effect. The defendant becomes the 
judge and final authority by its action in 
deciding that the union did not endeavor 
to stop the strike and thereupon visits upon 
the union such punishment as it sees fit by 
treating the contract as abrogated by the 
union and leaving the defendant to do as it 
pleases” (Textile Workers Union v. Aleo 
Manufacturing Company, 19 LaBor CASES 
§ 66,101 (DC N. C.)). 


Union Fines Are Not Dues 


Both the union and the employer were 
found guilty of unfair labor practices when 
the union demanded and got the firing of an 
employee because he was delinquent in pay- 
ment of what the union called “dues,” and 
what the NLRB called a fine for failing to 
attend meetings. 

Dues were checked off from employees’ 
wages at the rate of $1.50 a month, but the 
union had increased them to $2 with a 
fifty-cent rebate to members attending the 
meeting. The employee, who had skipped 
the meetings rather consistently, had twice 
previously made supplementary payments 
in addition to his checked-off dues to pay the 
extra assessments. 

The union maintained that it was justified 
in applying the checked-off dues against the 
total owed by the worker, but the trial 
examiner and the Board disagreed. Col- 
lection of fines—which the Board said the 
supplementary payments were—is not au- 
thorized under the law, which specifically 
lists “periodic dues and initiation fees” as 
the only sums which may be collected under 
threat of discharge. 
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The company was ordered to reinstate 
the employee and was made responsible, 
with the union, for back pay. 


Board Member Styles dissented, on the 
ground that the employee had acquiesced 
in the system by making his two previous 
payments. If the union’s action were to 
be considered illegal, he said, it would re- 
quire amendment of the law by Congress 
rather than “administrative amendment” of 
the statute (Electric Auto-Lite Company, 92 
NLRB, No. 171). 


Board Disagrees on Election Rules 


In two out of three cases involving NLRB 
election rules, the Board last month was 
unable to agree and dissents were filed. 


The first case involved the circulation by 
the union of a sample ballot marked in 
favor of the union and bearing the name 
and title of the NLRB regional director. 
A three-member majority sustained the 
regional director’s finding that the election 
was invalid even though the ballot was 
marked, “Sample,” because the use of his 
name might give the impression that he and 
the Board were supporting the union. 


The sample ballot was “misleading on its 
face and therefore improper,” the majority 
said, and there was no need to determine 
whether or not any voter had in fact been 
misled by it. 

Members Reynolds and Murdock dis- 
sented, saying that the average worker has 
been sufficiently exposed to sample ballots 
in political elections to recognize the differ- 
ence. The majority retorted that they were 
not concerned with the sophistication of 
the voters but with “the complete protection 
of the Board’s procedures to ensure em- 
ployees fair and impartial elections” (Am- 
O-Krome Company, 92 NLRB, No. 159). 

The second split came in a case in which 
a union representative had been accused of 
making false statements before an election. 
The union had won by three votes. The 
employer filed objections on the ground 
that a union representative had told certain 
workers that it was not necessary to vote, 
and that failure to vote would count against 
the union. In four cases, according to the em- 
ployer, the workers did not vote solely because 
of the union man’s misrepresentations. 

The NLRB sustained the finding of the 
regional director that, even if the alleged 
statement had been made, they did not 
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restrain or coerce the employees or other- 
wise prevent them from exercising freedom 
of choice in the election, and the result was 
held valid. 

Chairman Herzog dissented, in his own 
word, “emphatically.” The statements, if 
made, amounted to “an attempt to secure 
representative status by misstating the 
Act’s own provisions,” Mr. Herzog said, 
and added, “I see little difference between 
inducing employees to keep away from the 
polls by what amounts to fraud and accom- 
plishing the same result by threats” (Round 
Mountain Gold Dredging Corporation, 92 
NLRB, No. 142). 

The third case, involving failure of a 
union to comply with the regular NLRB 
procedures, brought a unanimous decision 
to dismiss the union’s exceptions to findings 
on challenged ballots in an election. 

Of twenty-six ballots cast, nine were 
challenged. The regional director investi- 
gated and made his recommendations. The 
union filed exceptions to the report with 
the Board, but did not serve a copy upon the 
employer. When the employer asked that 
the exceptions be dismissed because regular 
procedure had not been followed, the Board 
agreed with him (R & R News Company, 
92 NLRB, No. 162). 


Discharge for Attending NLRB 
Hearing Not Unfair Practice 


An employer was'charged with a viola- 
tion of Section 8 (a) (4) of NLRA, which 
provides that discharging an employee be- 
cause he has filed a complaint or given 
testimony at an NLRB hearing is an unfair 


practice. The employer had fired three 
workers who had attended a representation 
hearing at the request of the union organ- 
izer; they had not been subpoenaed nor did 
they testify. 

The Board sustained the trial examiner’s 
decision that the section applies only when 
the employee has filed charges or given 
testimony, and that since these workers had 
done neither the section did not apply. 

It was an empty victory for the employer, 
however, since he was found guilty on two 
other counts. The workers had been fired 
for “failure to get permission” to attend the 
hearing, but the Board found that since it 
was not customary to fire workers for short 
absences, the action was really taken to 
discourage union activity and was therefore 
illegal under another provision of the 
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NLRA—Section 8 (a) -(3) (English Mica 
Company, 92 NLRB, No. 118). 

In another recent case, a bus driver who 
had taken an active part against the em- 
ployer at an NLRB hearing was transferred 
to a less desirable run as an alternate, al- 
though men with less seniority remained 
on his original run. When there was no 
further need for an alternate he was fired. 
With the previous history of antiunion ac- 
tivity and the admitted fact that there was 
sufficient work for the man fired, the Board 
concluded that both the transfer and the 
dismissal were unfair labor practices (South 
Jersey Coach Lines, 92 NLRB, No. 129). 


Similarly, when four cafeteria workers, 
all of whom had been employed for three 
years or more and all of whom were active 
in union organizational activities, were fired 
for miscellaneous acts of carelessness, the 
Board held that the trivial nature of the 
reasons given and the fact that relations 
were strained because of union activities 
indicated that the discharges were discrim- 
inatory (Fairchild Cafeteria, 92 NLRB, 
No. 131). 


Noncomplying Union 
Has Representation Rights 


Expanding the doctrine that a union 
which fails to file non-Communist affidavits 
still has certain rights (New Jefsey Carpet 
Mills, Inc., 92 NLRB, No. 122), the Board 
has recently held that a representation 
claim by a noncomplying union nullified a 
subsequent contract with another union. 

The union began to comply with the filing 
requirement on March 13, and on March 
30 the Board issued its certificate of com- 
pliance. On March 20 the union had made 
its representation claim to the employer 
and filed its petition with the Board. On 
March 21 the employer had signed a con- 
tract with another union. 

The Board held that any possible defect 
in the union’s March 20 petition had been 
cleared by the issuance of the certificate 
of compliance on March 30, and specifically 
said that the status of the petition during 
the period of noncompliance had not been 
considered in reaching its conclusions (A/- 


bert & Alpert, 92 NLRB, No. 127). 


NLRB Attorney Represents Public, 
Court Holds 


An attorney for the NLRB represents the 
public through the Board, and not an em- 
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ployer, a union or an employee, the Tenth 
Circuit Court of Appeals ruled in denying 
that due process of law had been denied by 
consolidating two cases. 

An employee had filed unfair practice 
charges against a union, and the union in 
turn had filed charges against the employer. 
The NLRB consolidated the two cases, and 
the employer appealed on the ground that 
he had been deprived of a substantial right 
by the designation of a single attorney to 
represent all in the case. 

He did not, the court replied, represent 
all or any of the parties. “He was the at- 
torney for the Board to adduce all evidence 
showing violations of the act, if any, by any 
of the parties to the proceeding.” If the 
cases had not been consolidated, the court 
pointed out, there would have been no ob- 


jection to having the same attorney prose-, 


cute them in succession, and “due process 
concerns itself with substance and not with 
form” (Lane v. NLRB, 19 Lapor CASEs 
66,112 (CA-10)). 


Racial Discrimination by Union 
Held Unlawful 


Describing the union’s activity as “a cruel 
use of its bargaining power to get rid of the 
helpless minority,” the Fourth Circuit Court 
of Appeals has upheld the right of workers 
not admitted to a union to demand fair rep- 
resentation by the union. 


The case arose when Negro firemen filed 
suit in the Federal District Court of Virginia 
to prevent the fulfillment of an agreement 
negotiated between the Brotherhood of Lo- 
comotive Firemen and Enginemen and a 
southeastern railroad which would have had 
the effect of denying desirable runs to Negro 
firemen and giving the runs to white firemen 
with less seniority. A very similar agreement 
with another railroad had been condemned 
by the same court in the Tunstall case (13 
Lapor CAsEs { 63,981), which the United 
States Supreme Court refused to review. 

In the meantime, the union was negotiating 
a new agreement under which all firemen 
woud be discharged if they failed to pass 
examinations for promotion to engineers’ 
jobs, and the Negroes sued in a District of 
Columbia court to obtain an injunction 
against the negotiations. 

The Virginia case had been dismissed by 
the district court on the ground that the 
Negroes’ action in the District of Columbia 
had shown them unwilling to accept a fair 
solution. However, the circuit court reversed 
this, pointing out that the Negroes had been 
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hired as “nonpromotable” firemen and adding 
that “To say that the forced promotion 
order put all firemen on an equal basis is to 
shut one’s eyes to the real situation which 
existed.” 

The court decided that the Negro em- 
ployees were entitled to protection by the 
bargaining agent whose duty it was to repre- 
sent them, even if it would not admit them 
to membership; the railroad was jointly liable 
for losses incurred by the Negroes under the 
voided agreement; and the decision as to 
whether or not the union should pay court 
costs for the Negroes is a matter for decision 
by the lower court, to which the case was 
remanded for further proceedings (Rolax v. 
Atlantic Coast Line Railroad Company, 19 
Lapor CASES § 66,120 (CA-4) ). 


Unemployment Benefits Not 
‘Earnings,’ Says Supreme Court 


Unemployment benefits received by discri- 
minatorily discharged workers are not “earn- 
ings,” the Supreme Court of the United 
States ruled recently, and the NLRB is not 
obligated to deduct such benefits in ordering 
a back-pay award. 

“Since no consideration has been given or 
should be given to collateral losses in framing 
an order to reimburse employees for their 
lost earnings, manifestly no consideration 
need be given to collateral benefits,” the 
court ruled. 

The employer had claimed that the Board’s 
order went beyond its power because the 
benefits paid would disqualify the employer 
for a lower tax rate under the Louisiana 
Unemployment Insurance Act. The court 
brushed off this contention with the statement 
that “We doubt the validity of a back pay 
order ought to hinge on the myriad pro- 
visions of state unemployment laws” 
(NLRB v. Gullett Gin Company, 19 LaBor 
Cases § 66,123 (U. S. Sup. Ct.)). 


Liberality Needed in Interpreting 
Veterans’ Laws, Courts Say 


The precedent that “this legislation is to 
be liberally construed for the benefit of those 
who left private life to serve their country,” 
has been applied to two recent cases involv- 
ing the Selective Service and Training Act. 

In one case the Oklahoma Supreme Court 
ruled that an employee under contract could 
count time spent in uniform as time spent 
under the contract. 

An insurance agent had signed an agree- 
ment which entitled him, if he remained 
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with the company for more than three years, 
to receive renewal commissions thereafter so 
long as he had over $100,000 worth of busi- 
ness on the company’s books, whether he 
was still employed by the company or not. 

The agent had worked for the company 
from February, 1941, to October, 1942, when 
he left for active duty. He returned in Febru- 
ary, 1945, and left the company of his own 
accord in September, 1946. In February of 
1947 the company stopped paying renewal 
commissions and said that previous pay- 
ments had been made by mistake. The agent 
demanded an accounting. 

Both the trial court and the Oklahoma 
Supreme Court said that since the company 
had the right to control his activities, the 
agent was an employee and not an independ- 
ent contractor, and that the case therefore 
came under the Selective Training and Ser- 
vice Act; that the agent had been with the 
company more than three years because his 
time in uniform counted as “employment”; 
and that the agent was entitled to his ac- 
counting (Republic Life Insurance Company 
v. Dobson, 19 LABor CAseEs § 66,122 (Okla.) ). 


N THE SECOND CASE involving a 

veteran, the Third Circuit Court of Ap- 
peals reversed a lower court in ruling that 
a veteran who applied for leave of absence 
from his prewar job within ninety days of 
his discharge and who had reasonable grounds 
for believeing his request had been granted 
had applied for his old job within the mean- 
ing of the act. 

The veteran had returned home to find 
his mother bedridden. Because he did not 
want to leave her alone for ten hours a 
day he asked for a leave of absence from his 
prewar job, and was told to “come back 
whenever he was ready to go to work.” 
When his brother came home, the veteran 
resumed work for his former employer. A 
month later he was fired. 

The lower court had held that to admit 
the veteran’s claim would be to permit him 
to extend the ninety-day period indefinitely. 
The court of appeals pointed out that this 
could have been avoided by an outright re- 
fusal of the leave of absence, and remanded 
the case (Angelovic v. Lehigh Valley Railroad 
Company, 19 LaBor CASEs § 66,121 (CA-3)). 


Facts of Case Govern 
Unfair Practice Charge 


An employer who refused to discharge 
certain workers under a valid union-shop 
agreement which provided that new em- 
ployees must join the union within thirty 
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days may have breached the contract, but 
on the facts of the particular case his action 
was not an unfair labor practice, according 
to a recent trial examiner’s decision. 

The union had permitted workers to pay 
their initiation fees in installments. It later 
claimed that it also was entitled to dues from 
the end of the thirty-day period, even though 
the men had not been formally accepted 
into membership. The employer disagreed, 
and refused to discharge the men. 


The General Counsel maintained that since 
a majority of employees had authorized the 
union shop, the employer had been actively 
helping “a dissident minority” by his re- 
fusal to discharge them. 

The trial examiner ruled that the em- 
ployer had taken his stand all through the 
controversy on the question of the disputed 
dues. Whether or not he was correct, the 
trial examiner did not attempt to determine. 
However, he said, “The evidence does not 
support the allegation that his conduct, either 
by design or effect, interfered with, restrained, 
or coerced employees in the exercise of 
rights guaranteed by Section 7 of the Act.” 

In view of the unusual nature of the case, 
it seems likely that it will eventually be 
passed upon by the NLRB. 


Incidentally, the Board has recently in- 
sisted that since NLRA permits a union-shop 
clause to require membership only on or 
after the thirtieth day of employment, a con- 
tract requiring a new employee to join the 
union after four weeks is illegal (Chesler 
Glass Company, 92 NLRB, No. 157). 


Contract Cannot Collect 
Retroactive Dues 


In a case in which a union had made a 
contract with an employer requiring main- 
tenance of membership by all union members 
including those suspended, the NLRB has 
ruled that the contract cannot be used to 
enforce collection of dues which were unpaid 
at the time the contract was made. 

An arbitrator had agreed with the union 
that the employee in question must pay his 
dues. The employer had refused to comply, 
and the union filed a complaint with the 
Wisconsin Employment Relations Board; 
the WERB also found for the union. The 
employer then fired the employee, and the 
employer and the worker filed unfair practice 
charges against the union with the NLRB. 

The union held that its request for the 
discharge of the employee had been made 
more than six months before and, therefore, 
under NLRA, could not be considered. The 
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Board found that the union had, during this 
period, pressed for discharges of similarly 
situated workers, citing this case as pre- 
cedent. 

“In these circumstances,” the Board said, 
“it can hardly be said that the union’s con- 
duct constituted a mere attempt to persuade 
the company to discriminate against these 
employees.” 

The union was found guilty of unfair 
labor practices on two counts—for “causing” 
and “attempting to cause” discharges, and 
for restraint and coercion of employees. The 
Board added that if the employer had been 
a party to the proceedings he would have 
been found guilty too, in spite of the de- 
cisions by the arbitrator and the WERB 
(Timken-Detroit Axle Company, 92 NLRB, 
No. 156). 


Two Reinstatement Cases 


In a case where conditions required that 
employees be laid off, an employer laid off 
forty-nine per cent of the union members em- 
ployed, although only twenty-seven per cent 
of all employees were affiliated with the union. 
NLRB ruled the layoffs discriminatory and 
ordered back pay. 

Since the layoff probably would have in- 
cluded some union members even if there 
had been no discrimination, and since the 
records submitted furnished no way of de- 
termining how many of which might have 
been involved, the NLRB ordered the em- 
ployer to re-employ all of them and dismiss 
any workers hired later, If there should still 
not be sufficient work, the employer was or- 
dered to hire “in accordance with some non- 
discriminatory practice previously applied by 
employer in the conduct of its business.” 

If this should still leave some of the workers 
who had been discriminatorially discharged 
without work, the employer was ordered to 
put them on a preferential hiring list and 
offer them employment before hiring any 
new workers (Carolina Mills, Inc., 92 NLRB, 
No. 168). 


N THE SECOND CASE involving re- 

instatement, an employer discharged two 
active union members, and the union went 
on strike. At a conference, the employer 
offered to reinstate the two workers if settle- 
ment were reached on all the points at issue 
in the strike. 

NLRB ruled that in a case of unfair labor 
practice the employer had to re-employ the 
workers without any consideration of other 
issues. “The offer did not convert the unfair 
labor practice strike into a mere economic 
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strike,” said the Board (Star Beef Company, 
92 NLRB, No. 170). 


Work Permit Requirement Illegal 


A contract which included a provision that 
if the employer hired nonunion workers they 
would have to get a work permit from the 
union after three days’ employment has been 
held by NLRB to go beyond the limited 
union-security provisions of NLRA, and 
therefore no bar to a representation election 
requested by a rival union (Seattle Whole- 
sale Florist Association, 92 NLRB, No. 176). 


Employer's Letter Not Unfair 
If Not Threatening 


The day before an election, an employer 
mailed to workers a letter urging them to 
vote against the union and including the 
statement, “This does not mean that we 
would penalize you or be unfriendly to you” 
in the event the union won. The union lost, 
and charged the letter was an unfair practice. 

NLRB held that in view of the assurance of 
continued good relations, free of penalties, if 
the union should win, the letter was privileged 
under NLRA’s “free speech” provision (Gen- 
eral Electric Company, 92 NLRB, No. 160). 


Federal Jurisdiction Denied 
in ‘Family Squabble”’ 

A majority of the members of a local 
union disaffiliated from the national union, 
which promptly suspended the local’s auton- 
omy and appointed provisional officers to 
govern the remaining members. Each of the 
locals claimed the dues being checked off 
by the employer, who sought help from the 
federal district court. 

After extensive consideration, the court 
ruled that it had no jurisdiction. The em- 
ployer had held that this was an action be- 
tween two labor unions within the definition 
in the Labor Management Relations Act. 
Said the court: “Any dispute over the rights 
and liabilities of the parties to this contract 
is an internal dispute between various 
groups of what is or was the same labor 
organization. This is a family squabble. 
Serious differences have arisen that concern 
the rights of various members of the same 
family and no one else. Under these circum- 
stances, district courts of the United States 
have no authority to assume jurisdiction” 
(Sun Shipbuilding and Drydock Company v. 
Industrial Union of Marine Workers, 19 LABor 
CasEs J 66,116 (DC, Pa.)). 
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Eighty-first Congress Finishes Up 


Union-shop contracts and check-off of 
union dues are now legal for railroad and 
airline employees. The Senate bill amend- 
ing the Railway Labor Act passed the House 
without amendment in the last flurry of 
activity of the Eighty-first Congress and 
was signed by the President January 10, to 
become Public Law 914. (The provisions 
of the new law were reported in last 
month’s JOURNAL, page 53.) 


The Eighty-first Congress also approved 
bills to authorize deductions from seamen’s 
wages for payment into employee welfare 
funds, to amend the Civil Service Retire- 
ment Act so as to make the exclusion from 
such act of temporary employees of the 
Senate and House inapplicable to such em- 
ployees with one or more years of service, 
and to provide compensatory pay for postal 
employees working Saturdays and Sundays. 
A bill to consolidate laws relating to com- 
pensation from dual federal employment 
failed to pass the Senate, but was reintro- 
duced in the Eighty-second Congress. 


Small Businessmen Get a Break 


More stringent controls on corporate mer- 
gers became law, immediately effective, on 
December 29 when President Truman signed 
H. R. 2734, Congressman Emanuel Celler’s 
amendment to Sections 7 and 11 of the 
Clayton Act prohibiting one corporation’s 
purchase of another’s assets when the result 
would tend to lessen competition or create 
a monopoly. 


In his approval message, the President 
called the legislation a major element in his 
program of assistance to small business. 
“Much of the concentration of economic 
power which has taken place since 1914,” he 
said, “has been due to this gap in the law” by 
which companies prohibited from buying stock 
in other companies could circumvent the law 
of making direct asset purchases. The 
President called on the Federal Trade Com- 
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mission to be alert and vigorous in enforce- 
ment of the new law. 

In the Eighty-second Congress, legisla- 
tion has been introduced (H. R. 1600, S. 533) 
to provide a comprehensive program of as- 
sistance to small business during the mobili- 
zation period. The Senate Small Business 
Committee started a series of hearings on 
January 18 on material shortages, the chief 
threat to small business. 


Eighty-second Congress's Program 


There have been more than 2,500 bills 
introduced in the new Congress. Some of the 
more important ones pertaining to labor are 
listed below: 

H. R. 30, H. R. 525—to extend and 
improve the unemployment compensation 
program. 

H. R. 63, H. R. 382, H. R. 456, H. R. 1187, 
H. R. 1313, H. R. 1404, H. R. 1405, H. R. 
1406, H. R. 1524, S. 510—to amend the 
Railroad Retirement Act of 1937 in relation 
to survivor annuities, pensions, insurance, 
etc., with the purpose of increasing benefits 
and extending eligibility. 

H. R. 154, H. R. 1019—to declare and 
protect the rights of the public when labor 
disputes result in, or threaten to result in, 
danger to public health or safety. 

H. R. 257, H. R. 268—to make further 
provision for the welfare of miners. 

H. R. 418—tto insure periodic elections by 
secret ballot in labor organizations. 

H. R. 490—to amend the Labor Manage- 
ment Relations Act of 1947 “to equalize 
legal responsibilities of labor organizations 
and employers” by making the non-Com- 
munist affidavit provision applicable to em- 
ployers. 

H. R. 520, H. R. 544—to repeal the Taft- 
Hartley Act. 

H. R. 526—“To diminish the causes of 
labor disputes burdening or obstructing 
interstate and foreign commerce,” a law to 
repeal the Labor Management Relations Act 
of 1947 (Taft-Hartley) and re-enact the 
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National Labor Relations Act of 1935 (Wag- 
ner) with amendments. This bill would 
amend the Wagner Act. 

H. R. 552, S. 551—to prohibit discrimina- 
tion in employment because of race, color, 
religion or national origin (the controversial 
“Fair Employment Practice Act” which caused 
so much dispute over the states’ rights ques- 
tion in the Eighty-first Congress). 

H. R. 1091—to repeal provisions of the 
law exempting labor organizations from the 
antitrust laws. 

H. R. 1271—to amend the Fair Labor 
Standards Act with respect to the exemption 
trom the child labor provisions of such act 
of certain employees employed in agriculture. 

H. R. 1647, H. R. 1784 to rescind the 
order of the Postmaster General curtailing 
postal services. 

H. R. 1705, H. R. 1779—to amend the 
Longshoremen’s and Harbor Workers’ Com- 
pensation Act so as to provide a system of 
safety rules and regulations and safety in- 
spection and training. 

S. 10—to provide for the issuance of cer- 
tificates of statutory compliance with certain 
national standards to labor and certain other 
organizations. The standards prescribed for 
labor organizations are: elections at stated 
intervals ; free and inspected elections ; account- 
ing of financial status at least every two 
years; limitation on initiation fees. Fines 
and disqualifications under the National Labor 
Relations Act would serve as penalties for 
those not securing certificates. 








The Committees 


The Senate Committee on Labor and 
Public Welfare and the House Committee 
on Education and Labor, where the pros and 
cons of labor legislation are discussed and 
where investigations of labor relations are 
conducted, have taken in new members to 
replace those lost in the elections, and are 
ready to settle down to another session of 
work on the vital and extremely contro- 
versial subject of labor legislation. 

The Senate Committee lost Senators 
Thomas (Utah) and Pepper (Florida), both 
Democrats, and Senator Donnell (Missouri), 
a Republican. New members are Senators 
John Pastore (Rhode Island), a Democrat, 
and Irving M. Ives (New York) and Rich- 
ard M. Nixon (California), Republicans. 
Senator Nixon, formerly a Representative, 
served on the House Committee on Educa- 
tion and Labor in the Eighty-first Congress. 
Senator James E. Murray, who replaces 
Senator Thomas as chairman of the com- 
mittee, was chairman of the Subcommittees 
on Labor-Management Relations and Vet- 
erans’ Affairs. 


The House Committee has two new 
Democratic members, Boyd Tackett (Ar- 
kansas) and Ernest Greenwood (New 


York), and three new Republican members, 
Charles E. Potter (Michigan), Richard B. 
Vail (Illinois) and E. Y. Berry (South 
Dakota). 


The Committee members are listed below: 


SENATE COMMITTEE ON LABOR AND PUBLIC. WELFARE 


Democrats— 

James E. Murray, of Montana, Chairman 
Lister Hill, of Alabama 

Matthew Neely, of West Virginia 

Paul Douglas, of Illinois 

Hubert Humphrey, of Minnesota 

Herbert H. Lehman, of New York 

John Pastore, of Rhode Island 


Republicans— 

Robert A. Taft, of Ohio 

George D. Aiken, of Vermont 

H. Alexander Smith, of New Jersey 
Wayne Morse, of Oregon 

Irving M. Ives, of New York 
Richard M. Nixon, of California 


HOUSE COMMITTEE ON EDUCATION AND LABOR 


Democrats— 

Graham A. 
Chairman 

Augustine B. Kelley, of Pennsylvania 

Adam C. Powell, Jr., of New York 

John S. Wood, of Georgia 

John F. Kennedy, of Massachusetts 

Cleveland M. Bailey, of West Virginia 

Wingate H. Lucas, of Texas 

Leonard Irving, of Missouri 

Carl D. Perkins, of Kentucky 

Charles R. Howell, of New Jersey 

Tom Steed, of Oklahoma 

Roy W. Wier, of Minnesota 
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Barden, of North Carolina, 


3oyd Tackett, of Arkansas 

Ernest Greenwood, of New York 
Republicans— 

Samuel K. McConnell, Jr., of Pennsylvania 
Ralph W. Gwinn, of New York 
Walter E. Brehm, of Ohio 

Wint Smith, of Kansas 

Carroll D. Kearns, of Pennsylvania 
Thruston Ballard Morton, of Kentucky 
Thomas H. Werdel, of California 
Harold H. Velde, of Illinois 

Charles E. Potter, of Michigan 
Richard B. Vail, of Illinois 

E. Y. Berry, of South Dakota 
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‘For Our National Security” 


On January 15 the President released his 
budget message and summary budget state- 
ments for fiscal 1952. The biggest item, 
with nothing as a close second, was 41.4 
per cent for the military out of the $71.6 
billion planned for expenditure. (See chart 
on page 146.) The President’s budget mes- 
sage began: 

“This is a Budget for our national security 
in a period of grave danger. It calls for ex- 
penditures of 71.6 billion dollars in the fiscal 
year 1952—a total 78 percent above expendi- 
tures for the year which ended last June 30. 
That increase is one measure of the vast 
new responsibilities thrust upon the Ameri- 


Where it will come from... 


Direct Taxes on Corporations 
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can people by the communist assaults upon 
freedom in Asia and the threats to freedom 
in other parts of the world. The new em- 
phasis on military preparedness reflects the 
necessities of the world situation today. It 
reflects no shift of purpose. Our purpose 
remains to secure and strengthen peace.” 
The President indicated a twofold goal: 
military forces strong enough to provide a 
powerful deterrent to those “who may be 
contemplating new aggression”; and readi- 
ness for immediate mobilization of all of 
the nation’s power if it becomes necessary. 
Six facets of the budget were described: 
“First, it incorporates our expenditures 
for military purposes—to build swiftly an 
active force of highly trained men, equipped 







i 
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with the most modern weapons, and sup- 
ported by ready reserves of men, supplies, 
and equipment. 

“Second, it includes our expenditures to 
help other threatened nations rebuild their 
strength and to participate with them in a 
program of mutual aid and common defense. 


“Third, it embodies our Government pro- 
grams for the expansion of productive ca- 
pacity and the concentration of needed 
capacity on defense requirements—at the 
expense where necessary of normal civilian 
purposes. 


The 
FEDERAL 
BUDGET 


Billions of Dollars 


“Fourth, it contains expenditures for pro- 
grams which will maintain and develop our 
national strength over the long run, keeping 
in mind that the present emergency may be 
of long duration and we must therefore be 
prepared for crises in the more distant as 
well as in the immediate future. 

“Fifth, it reflects reductions in other ex- 
penditures, in order to divert a maximum 
of resources to the overriding requirements 
of national security. 

“As a sixth budgetary measure, I shall 
shortly recommend an increase in tax reve- 
nues in the conviction that we must attain 
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a balanced budget to provide a sound finan- 
cial basis for what may be an extended 
period of very high defense expenditures.” 
[See chart on page 145 prepared by the 
Bureau of the Budget. | 

Not all the members of the House and 
Senate held still for Mr. Truman’s message. 
Senator Bridges, New Hampshire, suggested 
that the President voluntarily recall the 
budget and offer another that can be “hon- 
estly justified.” The Senator said that by 
June 30 the national debt will reach $276.3 
billion, more than the statutory limit of 
$275 billion. And this, said the Senator, 
does not take into account unpaid bills 
totalling $55 billion on June 30. Even the 
new taxes asked by the President “will not 
balance the budget unless nonessential spend- 
ing is eliminated.” 

Charging fraud and deceit, Senator Bridges 
said: “Mr. Truman, under the pretext of 
war preparations, has included in a 20.5 
billion estimate the same old socialism in 
a new disguise. He wants additional sub- 
sidies to agriculture, expansion of federal 
industrial and electric power facilities at the 
expense of private enterprise, socialized 
medicine, federal aid to education, and plans 
to increase federal control over state-ad- 
ministered unemployment compensation sys- 
tems. All these frills of government must 
be eliminated. I, for one, will refuse to vote 
for new taxes until an honest and compre- 
hensive effort is made to abolish them. In 
addition, we can forego river and harbor 
development, civilian public works projects, 
and all other peacetime activities, the rela- 
tion of which to defense needs is explained 
by the most tortuous reasoning.” 


Extent of Social Benefits 
in Union Contracts 


At least 7,650,000 workers were covered 
by union-contract pension or social insur- 
ance benefits by mid-1950, according to a 
survey by the Bureau of Labor Statistics 
that was based on data covering more than 
thirteen million workers. The extent of 
benefit coverage—more than double that of 
1948—points up the strong movement of the 
last two years on the part of employers and 
unions to establish new programs or to bring 
existing pension or insurance benefits within 
the scope of labor-management agreements. 

Pension plans cover more than five mil- 
lion workers, triple the number of two years 
ago. Agreements providing various other 
social insurance benefits—life, accident and 
sickness, hospitalization, surgical and med- 
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ical care—afford protection to some seven 
million workers, most of whom are also 
covered by pensions. 

In most cases the cost of the pension or 
health and welfare plan is financed solely 
by the employer, particularly for pensions. 
Of the 4.8 million workers for whom data 
were available on the method of financing, 
eighty per cent were covered by employer- 
financed pension programs. Social insurance 
benefits, financed solely by the employer, 
covered about sixty per cent of the workers 
included under such collectively bargained 
plans. The remainder were financed jointly 
by contributions from workers and their 
employers. 

Life insurance ranks first among the in- 
dividual insurance benefits most frequently 
provided in contracts, in terms of the num- 
ber of workers covered. It is followed in 
order by hospitalization, surgical and/or 
medical, accident and sickness, and acci- 
dental death and dismemberment. 

Metal products, including steel, auto and 
machinery, accounted for nearly 2.5 million 
workers among the industries in which large 
numbers of workers are covered by some 
type of employee-benefit program under 
labor-management contracts. Almost 1.5 
million workers are covered by plans in 
each of (1) textiles, apparel and leather, 
and (2) transportation, communications and 
other public utilities (except railroads). 

Almost every major union in the country 
(excluding unions representing railroad and 
government employees for whom special fed- 
eral legislation exists) had negotiated to 
some extent pension or health and welfare 
programs. 

Of the total coverage of 7,650,000 work- 
ers, thirty-five per cent were under plans of 
unions affiliated with the AFL; about forty- 
seven per cent were included under pro- 
grams negotiated by CIO affiliates; and the 
remainder were unaffiliated. 


A Working Girl's Budget 


A single working woman in California 
needs at least $2,003.98 a year to maintain 
her health and provide for her welfare at a 
minimum cost. The Industrial Welfare 
Commission of California arrived at the fig 
ure for last fall by measuring the annual 
cost of a minimum standard adequate to 
supply a proper living which is not preju- 
dicial to the health, morals or welfare of 
women workers as provided by state law. 

The woman for whom the budget was 
priced is single, without dependents, lives in 
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a boarding house and is entirely self-sup- 
porting. Her budget breaks down into 
these items: 


Food and housing. .. 
Clothing 

Clothing upkeep . 

Medical care 

Personal care 
Transportation 

Vacation and recreation 
Miscellaneous 

Insurance and emergencies 
Taxes withheld 


$1,071.68 
180.76 
31.16 
104.67 


Arbitration at Work 


A selection of labor disputes that went to 
arbitration for settlement is a good meas- 
ure of the effectiveness of handing an argu- 
ment over to a disinterested third party. 
The following cases derive from union con- 
tract clauses that call for submitting to arbi- 
tration in the event of failure to settle in 
initial conferences. Some of the cases were 


arbitrated by the Federal Mediation and 
Conciliation Service, and some were sub- 
mitted to arbitrators appointed by the service. 
The cases were described in The Arbitration 
Journal, Number 4, 1950. 


More than one wage rate was held arbi- 


trable at the same time under a clause per- 
mitting arbitration of wage disputes “other 
than general wage increases or general wage 
decreases,” because elsewhere the contract 
read that “wage disputes involving employ- 
ees in any one job classification or any part 
thereof shall be . . . subject to the grievance 
procedures including arbitration.” 

The company contended that those two 
provisions together meant that only single 
rates could be arbitrated at a single time. 
The arbitrator did not believe, however, that 
the prohibition against arbitration of gen- 
eral wage-increases extended to arbitration 
of requests for several individual increases 
at the same time. From the evidence sub- 
mitted, he was “convinced . that the 
parties’ minds did not meet” on a provision 
excluding the arbitration of more than one 
individual increase before a single arbitrator, 
at the same hearing. 

He also believed that “the position that 
each rate must be the subject of an indi- 
vidual arbitration is impractical, and so ex- 
pensive as to virtually preclude the use of 
the arbitration machinery either by the 
union or the company, except in rare in- 
stances.” Therefore, he held that it would 
be within the meaning and intention of the 
contract “for either party to submit several 
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rates to arbitration before the same arbi- 
trator at the same time; that in such a case 
an arbitrator may properly determine, if 
necessary, whether the several disputes sub- 
mitted are so numerous as to violate the 
intention of these provisions of the contract 
prohibiting arbitration of general wage in- 
creases or general wage decreases.” 


A member of a labor union is not its 
agent per se and hence “may not be held 
responsible for the illegal actions of other 
individual employees in the absence of clear 
proof that he acted in a representative ca- 
pacity as an agent of the union.” When 
advised of a spontaneous walkout of the 
morning shift on Friday, the union met im- 
mediately with the men. Management met 
concurrently and decided that when the 
afternoon shift reported at 3:30, those for 
whom there was no work would be sent 
home. At 1:00, the union told the company 
that the morning shift would be back at 
work Monday. The men who reported and 
were sent home at 3:30 invoked the clause 
providing for call-in pay if employees “re- 
port for work and are unable to work their 
shift due to the failure of the company to 
notify them.” The company contended that 
the. walkout suspended the agreement so 
that it was no longer bound to give notice; 
moreover, notification was impossible be- 
cause of the late hour. The arbitrator held 
that since both parties acted as though they 
regarded the contract as continuing the 
company was bound; also, it had had suffi- 
cient time to comply. The company then 
asserted it would be inequitable to hold it 
liable for a loss resulting from the actions 
of the claimants’ coworkers. While the arbi- 
trator admitted that the walkout violated 
the contract, he said: “To follow this argu- 
ment would be to impute to innocent work- 
ers guilt for the acts of others, and to penal- 
ize some for the acts of others. It would 
also require ignoring the contract.” 


N ARBITRATOR in another proceed- 

-ing distinguished two call-in pay provi- 
sions: (1) where even if the lack of work 
resulted from conditions beyond its control 
management was obligated to notify its em- 
ployees not to report unless those conditions 
—fire, storm, strike, etc.—prevented it from 
doing so; and (2) where management was 
not liable for call-in pay if the lack of work 
resulted from any such conditions regard- 
less of notification. This proceeding involved 
a contract which absolved the employer if 
the failure to provide work was caused by 
“interference with company operations be- 
yond the control of the company.” The 
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ALL Gis TOGETHER 


“Before many years, nearly all the 
population may be veterans or the 
dependents of veterans. This means 
a profound change in the social and 
economic import of government pro- 
grams which affect veterans. It re- 
quires a clear recognition that many 
of the needs of our veterans and 
their dependents can best be met 
through the general programs serv- 
ing the whole population." 


—Harry S. Truman, 
Budget Message for 1952. 





arbitrator denied call-in pay to an employee 
who reported to work but was sent home 
because his department had been shut down 
earlier that day in order to effect a shut- 
down in connection with a strike scheduled 
to begin that night. 


Change in size of crew required new time 
studies, held the arbitrator, since it was a 
change in production methods coming within 
the meaning of the contract: “Nothing herein 
contained shall prevent the company from 
changing production methods or putting in 
new methods, or setting standard times of 
operations and piecework prices on new or 
changed methods, or correcting errors in 
standard times for operations and piecework 
prices,” 

A job which had been done by a four-man 
crew, with two of them having to wait at 
one point for the cycle of the others’ task 
to be completed, was changed to a two-man 
job. Management claimed that under the 
contract such change called for new time 
studies. When they showed increases in 
standard times and decreases in aggregate 
man-minutes, piece prices were readjusted. 

The union contended that there was no 
change in the method of production, but 
merely in “who is using the method.” The 
arbitrator said that while that might apply 
to one employee working alone, when sev- 
eral work together as a crew there may be 
a bottleneck when one part of the job re- 
quires more time than another, with the in- 
herent delay reflected in the standard time 
for the group. That was the situation here. 

The arbitrator then discussed time studies 
not as ends but as means to developing 
standard times. A particular study is valid, 
therefore, only as long as there is no “sub- 
stantial change in the amount of time re- 
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quired for an average employee, exerting 
normal effort, to complete a formulated op- 
eration. . . . Thus, a change in production 
methods is a change which is likely to have 
a substantial effect upon standard time,” 
rendering a new time study appropriate. 


Industrial practice, intent and plant cus- 
tom were used by the arbitrator as guides 
in interpreting a contract. The disputed 
section contained three paragraphs: (1) 
Saturday and Sunday work was payable at 
time and a half and “work performed on 
the seventh consecutive day” of a “regularly 
scheduled work week” at double time; (2) 
work performed on days listed in (3) was 
payable at double time; and (3), after list- 
ing six national holidays, read: “This ex- 
cludes watchmen, firemen, maintenance and 
bending room employees.” The union claimed 
the last sentence applied only to payment 
for the six holidays and not to paragraph (1). 


On a forty-five-hour minimum workweek 
base, the groups involved had received time 
and a half for Saturdays and Sundays, their 
sixth and seventh consecutive workdays. 
When their schedule was cut to a staggered 
five-day, forty-hour week, no premiums were 
paid for Saturdays and Sundays unless forty 
hours had already been worked. 

The arbitrator found: (a) this followed in- 
dustrial practice because “the nature of their 
work requires them to work or be available 
for work” on weekends and holidays; (b) 
“The reasonable interpretation of almost 
identical clauses in the contracts of similar 
companies negotiated by the same inter- 
national union” showed an intent to follow 
that practice; and (c) the company’s custom 
under the forty-five-hour week of paying the 
employees involved time and a half for the 
“seventh consecutive day worked” and not 
double time as required by paragraph (1) 
upheld the company’s interpretation. 


Seniority provisions covered foreman 
within bargaining unit, and hence the arbi- 
trator directed that as the last man hired, 
he must be the first fired. The contract 
read: “In reduction of forces due to slack- 
ness of work, the last man hired shall be 
the first man laid off. . . . Seniority shall be 
according to departments, classifications, or 
warchouse, as may be determined by the 
Grievance Committee of the warehouse in- 
volved.” 

The arbitrator pointed out that although 
the section had been in effect for years “the 
company failed to take the obvious means 
here provided to protect the seniority of its 
foreman. It still was not too late to call for 
a Grievance Committee determination when 
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it became necessary to curtail the forces. 
[In the absence of such a determination 
plant-wide seniority controlled.] But in- 
stead, and without advance notification to 
the union, the company elected to lay off 
a man who clearly had seniority rights un- 
der the contract... . The relevant language 
of the contract is simple, direct, and une- 
quivocal. . . . The arbiter has no right to 
alter ‘the terms of the agreement and must, 
therefore, find that it has been violated.” 


Participation in arranging a primary elec- 
tion was held a reasonable cause for ab- 
sence. The company claimed that permis- 
sion should have been requested before the 
employee, who was a member of the county 
executive committee of his political party, 
took the day off, in accordance with the 
contract which required that permission be 
requested for leaves other than for “illness 
or other reasonable cause.” The arbitrator 
directed the company to pay the employee 
for time lost, declaring that “A free election 
is essential to our form of government. To 





provide for an election is one of the highest 
duties of a citizen.” 


Time spent in handling grievances was 
counted as time worked for the purpose of 
computing vacation eligibility. The contract 
conditioned vacations upon the number of 
hours worked and provided that union offi- 
cers shall be allowed time off for handling 
grievances without “penalty.” The arbitrator 
held that to deny union officers the right to 
count such time toward vacations would be 
tantamount to imposing a “penalty” pro- 
hibited by the contract. He reached this 
result despite a provision denying pay for 
time spent in handling grievances, declaring 
that this was not controlling upon a deter- 
mination of vacation eligibility. 


Best Construction Year 


Homebuilding held the construction spot- 
light in 1950 and accounted for most of 
the records that were set for the year. A 
staggering $27% billion went into new con- 





GOOD CAUSE FOR REFUSING WORK 


(A group of recent rulings and decisions on what constitutes legitimate causes for 
refusing employment, as reported in CCH UNEMPLOYMENT INSURANCE REPORTS.) 








The Reason 


The Ruling Ref: 





An accountant refused to accept a 
transfer to another city or a job 
in his home town at the same salary 
but in a lesser capacity, and quit. 

A worker with an allergy to paints 
refused a spray painting job. 

In a community with two principal 
employers, one paid high wages for 
brief periods; the other paid lower 
wages for steady work. An em- 
ployee of the second, laid off, re- 
fused a job with the first. 


The quitting was not based on the 
compelling and necessitous circum- 
stances which constitute good cause 
for leaving work. 

He was justified in refusing. 


Since the prevailing wage scale was 
that paid for year-round work, he 
did not have good cause, 
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Offered a job as typist-clerk at a rate 
above the usual wage for stenog- 
raphers, a girl refused because she 
preferred stenographic work. 

A member of the State House of 
Representatives who had been work- 
ing on the night shift in a mill said 
he could not work days while the 
House was in session. 

A woman was injured so that she 





could no longer do her former 
type of work, and refused a light | 
sedentary job because the pay was | 
much lower. 


As the wage was high and she was 
not unfitted for the work, her re- 
fusal was without good cause. 


Since he was ready and willing to 
work at night, and there was night 
work in the community, he was 
eligible for benefits. 


Her own doctor had testified that 
her former work was impossible; 
refusal of the lower-paid job was 
without good cause. 





N. H. 1 8087 


Ill. { 8367 
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struction. The number of 
new housing units started 
surpassed all other years, 
employment in construction 
hit an all-time peak, and 
output of many building 
materials broke all previ- 
ous records. 

The homebuilders started 
95,000 new permanent non- 
farm dwelling units in De- 
cember, bringing the 1950 
total tp to a towering 
1,400,000. This went over 
the 1949 “record” by thirty- 
six per cent, and was al- 
most fifty per cent above 
the previous peak of 1925. 
In the latter half of 1949 
the pace of homebuilding 
started to speed up and the 
impetus carried on into 
1950. In January last year, 
78,700 units were started, 
and the rate accelerated 
until a peak of 149,100 was 
reached in May. An easy 
credit policy, added to the 
urgent need for houses by 
people with full purses, 
supported a _  140,000-unit 
rate during the summer. 

In autumn, credit curbs 
on housing put the skids 
under the racing statistics. 
The September total, 120,600 


units, was a fifteen-per-cent 
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se foe pena io ABOVE — Eric Johnston is pictured in Washington after 
ae ee eg being selected by President Truman to replace Alan Valen- 


teen per cent in October, 


and in November, abnor- tine as Economic Stabilization Administrator. 


mally bad weather helped 





to bring about a drop over 
the month of seventeen per cent, to 85,000. 

A total of almost $11% billion was spent 
on construction of privately owned non- 
farm dwellings in 1950, or more than two 
fifths of total outlays for all types of con- 
struction. Construction of schools, churches, 
hospitals and other institutional buildings, 
both private and public, also hit peaks dur- 
ing the year. Expenditures for highway 
construction and reclamation and flood control 
rose moderately over 1949 to a new high. 

At the end of the year, a different pattern 
of construction activity was beginning to 
appear. This was due partly to actions 
taken to prevent inflation and to conserve 
materials that will be needed for defense, 
and partly in anticipation of similar actions 
that may become necessary ‘in the future. 
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While homebuilding was dropping from 
record levels, factory, warehouse and store 
building increased strongly after the 
Korean outbreak. 


The immediate postwar expansion of in- 
dustrial plants had been largely completed 
by 1949 and construction of new factories 
was proceeding at a relatively moderate 
pace until the middle of last year when 
many industrial establishments decided on 
further expansion. Commercial building 
had lagged behind new residential develop- 
ments in spite of substantial postwar ex- 
pansion. A considerable increase in the 
construction of new stores, warehouses and 
office buildings was under way, however, 
during the closing months of 1950. 
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$84 Billion in Five Years 


Business spent about $84 billion in the 
five postwar years, 1946-1950, inclusive. Of 
this total, $37 billion, or forty-four per cent, 
was spent on expansion, improvement or 
replacement of the manufacturing plants of 
the nation, with a resulting large increase in 
the country’s capacity and an improvement 
in technological resources. These encourag- 
ing figures were revealed by a study made 
by the Office of Business Economics of in- 
vestment trends, including an analysis of the 
differences between programed and actual 
expenditures for plants and equipment. 

As the standard of living in general rose 
during those five years, the utilities also 
added large increments to their facilities. 
Combined expenditures of the electric and 
gas utilities and the railroads amounted to 
$17 billion, or twenty-one per cent of all 
expenditures. 

The rest of the investment was spread 
among mining, transportation other than 
railroads, commercial facilities and others. 
The big expansion program by business and 
a higher utilization of all other facilities 
with increased employment have enabled in- 
dustry to turn out a volume of goods and 
services about forty-five per cent larger 
than was produced in prewar 1940. 


Union Contracts Run Longer 


Since Korea, unions are signing contracts 
of longer duration, according to a survey by 
the National Industrial Conference Board. 
A shift to contracts running for longer than 
one year became evident even before the 
present emergency began, and since then 
negotiators are signing more three- and five- 
year contracts than before. Escalator clauses 
play a major part in the shift. 

Of the sample of 229 contracts signed 
since June 25, ten per cent run for three 
years and 6.6 per cent run for five years. 
In the year prior to Korea, a sample of 306 
contracts revealed only two per cent that 
ran for three years and only one per cent 
for five. Going back even farther, only one 
contract out of a sample of 313 signed dur- 
ing 1947-1948 ran for three years. None in 
this sample were for five years. 


Four out of five of the recently negotiated 
longer-term pacts (those running for more 
than one year) provide for some method of 
changing wages during the life of the 
contract. Most often this is through the con- 
ventional wage reopening provision. How- 
ever, in the three-year and five-year con- 
tracts, escalator clauses and annual wage 
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increa#€s are often relied upon to make the 
necessary wage changes. 


“Faced with a rising price level and uncer- 
tain economic conditions, unions want a 
chance to make changes,” said the NICB 
report. For example, from June, 1948, to 
June, 1950, the Bureau of Labor Statistics 
consumers’ price index was relatively inac- 
tive. Out of 142 longer-term contracts signed 
during that period, only three out of five 
provided for wage reopeners. The year 
prior to that, 1947-1948, the price index was 
very active, and four out of five longer- 
term contracts provided for reopenings. To- 
day the figure is back to four out of five. 


Although some AFL unions are signing 
long-term pacts, most AFL unions tend to 
cling to the short-term type. Well over half 
of the eighty-nine AFL contracts in the 
sample of 229 run for one year or less. The 
bulk of the eighty CIO contracts run for 
longer than one year. 


Economists’ Report 
Stirs Union Wrath 


Ink was hardly dry on the fifth annual 
report to the President by the Council of Eco- 
nomic Advisors before union leaders began 
an attack on some of its recommendations. 


The report, reversing in part the Council’s 
recommendations in pre-Korean early 1950, 
recommends sopping up the new purchasing 
power created by the defense program 
through either keeping wage levels where 
they are until consumer goods are again in 
full supply or through a combination of 
forced saving and higher taxes. 


Said D, Rockwell Clark, writing in the 
CIO News: “The two main criticisms of this 
approach, from labor’s point of view, are 
(1) that it applies only to wage earners; 
there is no equality of sacrifice recommended, 
except in the tax field; and (2) that without 
a much tougher price control law, stabiliza- 
tion of wages on the basis of overall supply 
of goods rather than on what they cost 
would actually have the effect of sharply re- 
ducing the workers’ standard of living.” 


Stabilizing wages in relation to the amount 
of goods available, Clark continued, would 
simply permit professional men, independ- 
ent businessmen and farmers to bid up prices 
for those goods while wage earners would 
be left “helpless.” 

The forced savings idea, suggested by 
Senator Paul Douglas of Illinois in an in- 
terview, got a thorough going-over in the 
IAM’s periodical, The Machinist. Senator 
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Douglas, thinking along the same lines as the 
Council, proposed paying for overtime in fed- 
eral bonds to be cashed after the emergency. 


The IAM writer indicated that such a 
sacrifice should be extended to stockholders 
by issuing similar bonds for dividends, and 
to farmers by giving them bonds for govern- 
ment subsidies, and concluded: 


“And, finally, there are the Senators and 
Congressmen. Certainly they too would 
want to share in this sacrifice. We suggest 
that the Douglas plan be tried out on them 
first. Senators and Congressmen get a con- 
siderable allowance for travel expenses. That 
travel allowance could be paid in war bonds 
cashable after the emergency. This would 
not only keep some cash out of circulation, 
but also a number of Senators and Congress- 
men. It might also help to increase the at- 
tendance at both branches of Congress.” 


1AM Back with AFL 


Early in January, Eric Peterson, General 
Secretary-Treasurer of the International As- 
sociation of Machinists, handed a check for 
$15,135 to George Meany, AFL Secretary- 
Treasurer, and the IAM was back among the 
affiliates of the AFL. The check was the 
IAM’s per capita tax for January. The 
members of the big machinists’ union had 
voted three and a half to one for reaffilia- 
tion. The story was on the front page of the 
January 11 issue of The Machinist. 


AFL President William Green said the 
reaffiliation meant “the elimination of local 
jurisdictional controversies and the substitu- 
tion for friction of good will, cooperation 
and the spirit of unity. It will serve to 
strengthen and promote the influence of the 
organized labor movement not only in the 
United States but throughout the world.” 


The basis of the reaffiliation covers these 
five points: 


(1) The IAM will enjoy the same juris- 
diction it had prior to its disaffiliation. 


(2) The IAM will be granted the same 
rights, privileges and considerations as are 
granted all other affiliated groups. 


(3) The letter granting jurisdiction to the 
Operating Engineers over certain work in 
connection with trial runs of ships has been 
withdrawn and a copy of the letter has 
been furnished the IAM. 


(4) The Building Trades Department has 
again been notified by letter that it does not 
have authority to render decisions in juris- 
dictional disputes affecting an organization 
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not affiliated with the Building Trades De- 
partment and the IAM has been furnished 
a copy of the letter. 

(5) In the event the Building Trades De- 
partment or any council thereof renders a 
decision in a jurisdictional dispute in viola- 
tion of the directive of the AFL, the presi- 
dent of the AFL will notify all interested or 
affected parties that the Building Trades 
Department or its local councils do not 
possess authority to render such a decision 
and therefore such decision is to be dis- 
regarded. 

When President Al Hayes of the IAM 
recommended reaffiliation to the member- 
ship, he said: 

“We must look not at our personal opin- 
ions and differences that we may have had 
in local points or territories, but consider the 
overall future hopes of the entire Trade 
Union Movement. The forces of reaction 
are well united. The future welfare of every 
wage earner depends likewise to a large de- 
gree on eventually uniting the Trade Union 
Movement that we may effectively cope with 
our opposition. Our reaffiliation is, in our 
opinion, a constructive way to work for unity 
of the entire labor movement.” 


Work Injuries Rise 


A survey of about one third of the workers 
employed in manufacturing showed that work- 
injury rates were rising steadily during the 
first three quarters of 1950. The average 
injury-frequency rate was two per cent higher 
in the first quarter last year than in the 
last quarter of 1949. The rate for the second 
quarter of 1950 was four per cent above the 
first; and the third was eleven per cent above 
the second. 

This upward movement during the first 
nine months of 1950 was a complete reversal 





Wages in a Defense Economy 


“It is certainly not too much to ask 
that wage earners in general forego 
efforts to increase their living stand- 
ards during a time when the economy 
simply cannot produce more civilian 
goods and also carry the heavy bur- 
den of rapid rearmament. These liv- 
ing standards are already far higher 
than elsewhere in the world; and they 
are much higher than they ever were 
in this country before World War Il."’ 
—Ffifth Annual Report to the Presi- 
dent, Council of Economic Advisers. 
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of a trend that was in effect for the previous 
three years. It is apparently a reflection of 
the rising employment, lengthening work- 
week and stepped-up industrial activity that 
went with increased civilian production dur- 
ing the first half of the year and defense 
production that started with the Korean 
outbreak. 


Brains at Bargain Rates 


Ph. D.’s in private industry get a median 
salary of $7,070 a year, in government $6,280, 
and in education $4,860. The figures are a 
result of a government study of 42,000 of 
the 52,000 scientists listed in the 1949 American 
Men of Science. Earnings are highest in pri- 
vate industry not only for the entire group 
of scientists but also for those in each group, 
in every scientific field, and in every region 
of the country. 


The scientists studied were predominantly 
research workers. Next to research, teach- 
ing was the activity most often reported. 
Chemists were by far the largest group, 
making up about one fourth of those cov- 
ered in the survey. The biologists were 
second and the engineers third, although the 
total number of engineers in the country 
exceeds the total number of professional 
workers in all other scientific fields combined. 


Educational institutions were the principal 
field of employment for these leading scien- 
tists, with private industry second and gov- 
ernment third. Thirty-seven per cent were 
employed solely by universities and colleges, 
and an additional thirteen per cent combined 
education with some other type of employ- 
ment. The proportion of scientists working 
exclusively for private industry was twenty- 
seven per cent, and for the government four- 
teen per cent. 


The engineers had the highest median salary 
and the biologists the lowest in every type of 
employment. So important, however, was 
the difference in salary levels between one 
type of employer and another that the biolo- 
gists working for business firms tended to 
earn more than the engineers on the campuses. 


CIO Launches RR Drive 


An organizing eampaign among nonoper- 
ating employees of railroads was announced 
‘in January by CIO President Philip Murray 
and Vice President Allan S. Haywood, who 
is the CIO’s director of organization. The 
newly created United Railroad Workers of 
America will conduct the organizing activity 
throughout the country. 
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President John Green of the Industrial 
Union of Marine & Shipbuilding Workers, 
who is retiring from that office, will be chair- 
man of the new CIO affiliate. Temporary head- 
quarters will be established in Camden, New 
Jersey. A national conference of the United 
Railroad Workers will be held during the 
first half of 1951 to adopt rules and pro- 
cedures for the new organization. 


The CIO already has collective bargain- 
ing rights for some 70,000 railroad workers 
employed on twenty-three railroads in all 
sections of the country. These includé the 
Pennsylvania, the Santa Fe and a number 
of subsidiaries of the New York Central. 


Note for Social Climbers 


“Wage earner” now means a person who 
earns $5,000 or less. It used to be $3,600. 
The new jurisdictional limit in the definition 
of the term in Chapter XIII of the Bank- 
ruptcy Act, effective December 29, 1950, 
when the President signed H. R. 9284, recog- 
nizes the rise in the level of wages since the 
measure was first enacted in 1938. Relief 
under the Bankruptcy Act is now available 
to a broader part of the wage-earning public. 


Federal Tax on Home Workers 


The Social Security Act Amendments of 
1950 change the status of home workers in 
the Federal Insurance Contributions Act 
(Subchapter A, Chapter 9, Internal Revenue 
Code). For services performed after 1950, 
the FICA will consider as “employee”: 

Any individual “who performs services 
for remuneration for any person ... as a 
home worker performing work, according to 
specifications furnished by the person for 
whom the services are performed, on mate- 
rials or goods furnished by such person 
which are required to be returned to such 
person or a person designated by him, if 
the performance of such services is subject 
to licensing requirements under the laws of 
the State in which such services are per- 
formed.” 

To determine the status of a home worker 
with respect to services after 1950, it will 
first be determined whether the worker, 
under the usual common-law rules applicable 
in determining the employer-employee rela- 
tionship, has the status of an employee. If 
such is found to be the case, the worker will 
be an employee for purposes of the taxes 
imposed by the Federal Insurance Contribu- 
tions Act, the Federal Unemployment Tax 
Act, and the collection of income tax at 
source on wages. 
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A home worker who is not an employee 
under the usual common-law rules will be 
considered an employee of the person for 
whom the services are performed (for the 
purposes of the Federal Insurance Contribu- 
tions Act only) if: 

(1) The work is performed according to 
specifications by the person for whom the 
work is done on materials furnished by such 
person which are required to be returned 
to that person. 

(2) The performance of the services is 
subject to licensing requirements imposed 
under state law either on the home worker 
or on the person for whom the work is done. 


(3) The contract or arrangement contem- 
plates that substantially all the work is to 
be done personally by the home worker. 


(4) The home worker has no substantial 
investment in facilities used in connection 
with the work, other than facilities for trans- 
portation. 


(5) The home worker’s services are a part 
of a continuing relationship with the person 
for whom the work is done and not in the 
nature of a single transaction. 


Labor Consultants with NPA 


Appointment of two labor representatives 
to serve as special consultants to advise in 
the selecting of staff personriel for the Na- 
tional Production Authority was announced 
in January by William H. Harrison, NPA 
Administrator. They are Joseph B. Keenan, 
AFL, -and Ted F. Silvey, ClO. Their ac- 
tivities in recruiting personnel for NPA with 
experience in organized labor is part of an 
arrangement for making available labor per- 
sonnel to assist in the industrial mobiliza- 
tion program. 


Gl Benefits for Korea Vets 


Veterans disabled after fighting started in 
Korea are entitled to benefits of Public 
Law 16 rehabilitation training under certain 
conditions outlined recently by the Veterans 
Administration. The training, previously lim- 
ited to World War II veterans, was extended 
to many veterans disabled on or after June 
27, 1950, by Public Law 894, signed by the 
President late in 1950. 

Most of the policies and procedures set 
up under Public Law 16 itself have been 
carried over to the new training program. 
The newcomers apply for training on the 
same forms used by disabled World War II 
veterans. 
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Under Public Law 894 a veteran must 
have been disabled after the Korean fighting 
began and prior to a date yet to be fixed. The 
new law requires that the disability be such 
that the VA may pay compensation at full 
wartime rates. Such rates are paid for dis- 
abilities or injuries resulting from armed 
conflict, or during extrahazardous duty, or 
while the United States is at war. 

The July 25, 1956, deadline for Public 
Law 16 training will not apply to the newly 
disabled veterans. Instead they will have 
nine years from the end of the current emer- 
gency in which to train. 


Public Law 894 says that veterans who 
already had GI Bill or Public Law 16 train- 
ing as a result of their World War II service 
may be entitled to additional training if it is 
found necessary because of new disability. 
In determining whether such a World War 
II veteran needs training and what type he 
should have, the VA will consider his pre- 
vious records of advisement and training as 
well as his current medical record, so that 
previous training may be capitalized to the 
fullest extent practicable. 


In the case of a veteran who interrupted 
Public Law 16 training to re-enter the armed 
forces, the VA also will evaluate his past 
training record and present medical file to 
determine whether he still is able to go 
ahead in the same employment objective. 


US Steel Sets Output Record 


New steel production records were marked 
up in 1950 at the Gary, Indiana works and 
South Chicago plant of United States Steel 
Company, according to a company release. 
New highs were set in the production of 
open hearth ingots at the two big mills. 
Gary works produced 5,780,358 ingot tons 
to top a previous record set in 1944 of 
5,713,509 tons. The South Chicago works 
produced 3,898,145 total open hearth ingot 
tons, bettering the 1942 record of 3,831,633. 


Birthday Present 

A week-old strike was settled between 500 
members of the CIO’s International Union 
of Electrical, Radio and Machine Workers 
and a Minneapolis manufacturing company 
when the workers won a six-cent hourly 
raise and a seventh paid holiday to come on 
the employee's birthday. (C/O News.) 
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More Than a Machine 


Making Work Human. Glen U. Cleeton. 
The Antioch Press, Yellow Springs, Ohio. 
1949. 326 pages. $3.75. 


A major problem in society is to make 
work a human activity, worthy of the high 
level of full living that every man should 
strive for and have a chance to attain. The 
author of this book has as his primary 
thesis that work can be made fully as sat- 
isfying as leisure-time activity. He presents 
a philosophy and psychology of work, 
“which, if applied, will justify the title of 
the book by making work human.” 


There is no doubt that work, to a great 
extent, has been dehumanized in our social 
system. Human needs, physical, moral and 
psychological, are frustrated for many 
workers, particularly in manufacturing. 
Making Work Human is a highly plausible 
solution to the problem of eliminating these 
frustrations. , 


The humanizing of work must come from 
two sources, says the author—management 
and labor. An enlightened management is 
not enough alone, nor is an intelligent labor 
leadership. The manager who says about 
the strikers, “They'll come crawling back 
when they get hungry” is no better than 
the union official who says, “We do all the 
work and they get all the gravy.” How- 
ever, the implementation of making work 
dignified and satisfying will come most con- 
veniently from management. 


The importance of the machine has been 
emphasized all out of proportion and one 
result has been that the importance of man 
has been diminished. There are those who 
picture a push-button world in which man 
will have only leisure. This idea “reveals 
almost complete ignorance of the principles 
of biology and psychology, a rather common 
lack of understanding on the part of physical 
scientists. Man does not wish to escape work; 
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he does, however wish to engage in work in a 
humanly satisfying manner.” 


The most satisfying type of work, says 
Professor Cleeton, is work which is en- 
joyed for its own sake, or work in which the 
means and the ends are at least in harmony. 
The next most satisfying type is purposive 
work, especially if the purpose carries suf- 
ficient strength to overcome any feelings of 
dissatisfaction toward the activities engaged 
in. The least satisfying type of work is 
responsive work, which is that directed 
toward the accomplishment of objectives 
which are more clearly those of someone 
else than one’s own. 


“In a free society, the man who labors can 
exercise a certain degree of choice in select- 
ing the form in which he expends his ener- 
gies. In so doing, he has but to observe 
the means and not become enamored by 
superficial ends born of pride or avarice. 
The employer can do his part in making 
work human by providing opportunity for 
self-expression on the part of the worker 
and by granting individual recognition to 
workers regardless of the nature of the job. 
Society can contribute to proper work ad- 
justment by providing the means of dis- 
covering aptitude and by making appropriate 
training available for developing inherent 
capacities. Public opinion can assist in mak- 
ing work human by recognizing that any 
task performed well is worthy of favorable 
acclaim and by acknowledging the dignity 
of human effort, regardless of its form. 
Work is what we make it; it can be worthy 
and satisfying whether it be digging a ditch, 
putting nuts on a bolt, building a house, 
managing an enterprise, painting a portrait, 
conducting research, or rendering profes- 
sional service. 


“To contend that the element of drudgery 
can be wholly eliminated from work would 
be ridiculous. But drudgery can be removed 
from work to a greater extent than has been 
accomplished. It can often be transformed 
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by the injection of the play motive: it can 
be ameliorated by the recognition of bv rman 
needs that go beyond material needs: it can 
be managed so as to reduce the en ronal 
fatigue that it usually induces; it can be 
more appropriately distributed in time and 
sequence. . . . Industry has placed a major 
hindrance in the way of capitalizing on the 
worker's feeling of accomplishment in what 
he does by subdividing work into numerous 
simple activities.” 


Making Work’ Human points out that 
there still remains an opportunity for de- 
veloping satisfaction in work by recognition 
of the human traits of liking to do that 
which one can do well and liking to have 
someone praise or admire one’s achievement. 


New York Unemployment Insurance 


The Law of Unemployment Insurance in 
New York. David H. Colin. Institute of 
Labor Relations and Social Security, New 
York University, Room 27, 31 University 
Place, Washington Square, New York 3, 
New York. 1950. 412 pages. 


This scholarly work brings to life the cold 
statutory language of the law that grants 
compensation to the unemployed in the 
State of New York. Dr. Colin draws a 
comprehensive picture of the administrative 
process of this law as it operates in what has 
become a major segment of our social order. 


New York was the second state to adopt 
compulsory unemployment insurance in the 
United States and the first to enact legisla- 
tion embracing the pooled fund. The au- 
thor indicates the significance of the fact 
that New York did not follow the Wiscon- 
sin plan of separate unemployment reserves. 
Most of the states, following the New York 
plan, adopted the pooled fund although the 
Wisconsin plan was older and overwhelm- 
ingly favored by employers and most of the 
outstanding pioneers of compulsory unem- 
ployment insurance. 


The author does not limit himself to a 
bare recital of the facts. He probes for 
their meanings and seeks to appraise their 
effects. He carefully indicates what points 
are controversial, but he nonetheless takes a 
definite position on the whole theme 


A partial table of contents will indicate the 
scope of the book: 

“History of the New York State Uncm- 
ployment Insurance Law,” “Structure and 


Function of the Division,” “Coverage and 
Contributions,” “Benefits and Claims,” “Ob- 
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servations on Substantive Aspects of the 
Act.” Appendixes include an outline of the 
state organization, an advisory council state- 
ment of policy relating to suitability of job 
offer, and a letter from Herman A. Gray, 
member of the New York University In- 
stitute of Labor Relations and Social Secur- 
ity, to Governor Dewey relating to the 
Young Bill. 


New York 
Workmen's Compensation Data 


Compensated Cases Closed in 1948. Research 
and Statistics Bulletin No. 6—1950. Work- 
men’s Compensation Board, State of New 
York, 80 Centre Street, New York, New 
York. April, 1950. 119 pages. 


More accidents were reported to the New 
York Workmen’s Compensation Board in 
1948 than in any one of the prior thirty-four 
years of the board’s administration, accord- 
ing to this bulletin. There were 818,694 
reported work accidents in 1948, which 
figure was some 31,000 higher than the 
previous peak report in 1947. This increase 
was due partly to an expansion in nonagri- 
cultural employment, partly to more stringent 
requirements for accident reporting, and 
partly to a new simplified form of report for 
minor accidental injuries, making employer 
reporting easier in such cases. 


Analysis of the data reveals a pronounced 
seasonal pattern which coincides very 
closely with seasonal changes in the level of 
employment. Work accidents increase in 

, the summer months and decline in the win- 
ter months. 


Only a minor part of the 800,000 accidents 
reported were serious enough to index, i. e., 
assemble the papers in a claim file and 
schedule a hearing. There were 173,371 
cases indexed for hearing, and of that num- 
ber, 162,453 were closed. 


The number of compensated cases closed 
was less in 1948 than in 1947. But the value 
of cash compensation awards increased in 
1948, over 1947, by more than $11,000,000, to 
$67,956,369. Thus, average award per com- 
pensated case closed in 1948 was $605, as 
against $483 in 1947. The major factor in 
the higher compensation awarded was the 
increase in the maximum weekly benefit rate 
from $28 to $32 for all classes of disability, 
and from $28 to $35 for awards to widows 
and other dependents in death cases. An- 
other factor in the higher compensation 
awarded was the rise in average weekly 
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earnings of factory workers during 1948. 
Finally, the most costly cases, deaths and 
permanent injuries, were more numerous but 
there were fewer temporary disabilities 
among the compensated cases closed during 
1948 than there were during 1947. 


The booklet also reveals that the New 
York City district of the Workmen’s Com- 
pensation Board, which includes Nassau, 
Suffolk and Westchester Counties as well as 
the five counties of the city itself, had 67,824 
closed cases. This was sixty per cent of all 
compensated cases closed in 1948. This pro- 
portion has prevailed virtually unchanged 
during the past several years. Compensated 
injuries seem generally to be less severe in 
the New York City district than upstate. 


A wealth of other information presented 
in the booklet should prove helpful to man- 
agement, labor and other agencies interested 
in programs of education to make work 
places and work practices increasingly safe. 


ARTICLES 


1950 Ross Prize Essay ... His study of 
the history of the injunction in labor dis- 
putes won a Baltimore attorney the 1950 
Ross Prize, awarded annually under the 
auspices of the American Bar Association. 
—Melvin, “1950 Ross Prize Essay: The Use 
of Injunctions in Labor Disputes,” American 
Bar Association Journal, December, 1950. 


Disciplining the Wayward . . . The field of 
union discipline is one of vague and uncer- 
tain definition, and application of punish- 
ment clauses is highly uncertain. “It is 


apparent,” states the author, “that the needs ° 





of the union ‘for survival and the needs of 
the individual for freedom cannot both be 
fully satisfied. ... The dilemma of union 
discipline is similar to the eternally unsolved 
problem of civil liberties within a political 
democracy, for the dilemma is one of de- 
mocracy itself..—Summers, “Disciplinary 
Procedures of Unions,” Industrial and Labor 
Relations Review, October, 1950. 


Pennsylvania’s History of Arbitration . .. 
Although overshadowed by labor legisla- 
tion of 1927, Pennsylvania’s act of 1836 is 
still effective, according to an article out- 
lining the history of labor arbitration legis- 
lation in the Commonwealth of Pennsyl- 
vania.— Ehrlich, “Labor Arbitration in 
Pennsylvania,” Temple Law Quarterly, Oc- 
tober, 1950. 


Cross-Examination of Adverse Party... 
The advantages to be gained by a knowl- 
edge of the statutes relating to the exam- 
ination of the adverse party and by their 
skillful and thoughtful application are pointed 
out by Tunnell, “Advice to a Young Man 
About to Embark upon the Practice of 
Law, Being Some Remarks upon Calling 
the Adverse Party as for Cross-Examina- 
tion,” Washington University Law Quarterly, 
Spring, 1950. 


Copending Application-Patent Can 
a copending application, now matured into 
a patent, be used as a reference against a 
parent copending application filed prior to 
the first application-patent?—Levine, “The 
Use of Applicant’s Own Patent as a Refer- 
ence Against His Own Parent Co-Pending 
Case,” Journal of the Patent Office Society, 
September, 1950. 








THE DEVELOPING LAW—Continued from page 88 








Intent of Congress 


Of course, Section 8 (a) (3), viewed in 
isolation, does not require the charging par- 
ty to “sue” the union as a prerequisite to the 
issuance of a complaint or a finding against 
the employer. But the question is whether 
or not the Board would be faithfully re- 
flecting the whole will of Congress, as ex- 
pressed in the whole of the Taft-Hartley Act, 
if it made an employer liable for back pay in 
a case where the employer discharged an 
employee only because a union had coerced 
it into taking such action. Under the Wag- 
ner Act, to be sure, the Board and the courts 
held employers solely liable in such cases. 
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But in this result lay one of the worst defi- 
ciencies of the Wagner Act; for an act can 
only be called deficient where it makes a 
relatively neutral party responsible for 
the wrongful act of another. It was a 
deficiency clearly calling for remedial legis- 
lation. As one court of appeals said, in a 
case of the kind we are considering here— 
where, admittedly, the employer “had not 
wilfully violated the provisions of the Act”: 

“We think such an argument [that the 
employer should be free of liability where 
its conduct was caused by union pressure] 
should be submitted to the Congress and not 
to us. Whether or not the Congress may 
deem it wise to protect the employer against 
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labor strife which he does not incite or en- 
courage is a problem with which we are 
without power to deal, it being the duty 
of the court to administer the law as it 
finds it.”” 


In the Taft-Hartley Act, the Eightieth 
Congress responded to the appeal for re- 
medial legislation, or so a disinterested reading 
would suggest. It is a matter of common 
knowledge that the Eightieth Congress was 
seriously intent upon outlawing the use of union 
pressure to cause employers to discriminate 
against employees; to this end Section 8 (b) 
(2) was straightforwardly addressed. Like- 
wise, it seems clear from the statutory lan- 
guage that Congress was equally intent upon 
freeing employers from the onerous liability 
of giving back pay where employees lost 
work owing ultimately to the application of 
union pressure against the employer. As has 
been shown, the proviso to Section 10 (c) 
can have no meaning at all if the Board in- 
sists upon refusing to use it as an indica- 
tion that unions should be solely liable for 
back pay when they have caused employers 
to discriminate. Yet, in the recent state- 


ment, quoted just above, the Board seems 
to be erecting a structure of interpretation 
by means of which it will be possible to con- 
tinue under the Taft-Hartley Act the ine- 
quitable Wagner Act scheme by means of 


which employers were held liable for back 
pay where their acts could only be called 
involuntary. The relevant remark in the 
current field of federal labor legislation, ap- 
parently, is that the more things change the 
more they remain the same. 


It is true, of course, that the Board’s r’g- 
orous view of employer liability may serve 
a useful purpose, if accompanied by appro- 
priate protection of employer interests. By 
retaining employer liability in such cases, 
the Board may induce employers to resist 
union pressure for unlawful discharges. But 
if employers are not to be kept in the intol- 
erable “middle” which they occupied under 
the Wagner Act, the Board should at least 
make available to them such remedies as 
the Taft-Hartley Act provides. In a case 
where a union threatens to strike unless the 
employer discriminatorily discharges an em- 
ployee to whom the union is opposed, the 
Board should use the “discretionary” injunc- 
tion procedure provided by Section 10 (j) 
of the act. It should let it be known that it 
will seek, and probably get, an injunction 
against a strike to compel employer discri- 
mination. Otherwise, the Board’s continued 
imposition of employer liability in cases of 


union-caused discrimination will be not only 
contrary to the tenor of the act, but probably 
ineffective as a device to eliminate such dis- 
crimination. For unless employers can be 
fairly sure of relief from union strike pres- 
sures they are likely to give in to unlawful 
union demands. A back-pay award is often 
far less costly to the employer than a strike. 


Experience has shown that it is short- 
sighted to rely on employers alone for the im- 
plementation of “great social policies” when 
their basic and essential functions are en- 
dangered. The business of employers is to 
produce efficiently. Much as they might 
wish to resist union aggression designed to 
make them discriminate against nonunion 
workers, they often simply cannot do so. 
When they do not resist, the individual 
workman is the victim. When they do re- 
sist, and a strike or boycott ensues, the 
whole economy is victimized in some degree. 
These facts should provide the major direc- 
tion for NLRB policy, as they did for the 
framers of the Taft-Hartley Act. In the cases 
with which we have been concerned here, 
the union is the basic cause of the unfair 
labor practice. The employer’s specific act 
of discharging or refusing to hire is but the 
surface manifestation. Here as elsewhere, 
effective remedies come only when the basic 
cause is attacked. 


Subsequent to the completion of this arti- 
cle, a three-man panel of the Board handed 
down a decision in a case involving an “or- 
ganizing drive” by the United Mine Work- 
ers. Although the organizing drive really 
amounted to a reign of terror “which ren- 
dered civil authority helpless,” to use Mem- 
ber Reynolds’ phrase, a majority of the 
NLRB panel reaffirmed the proposition that 
the NLRB is powerless to require a union 
to reimburse employees for time lost owing 
to the union’s violently unlawful conduct. 
Member Reynolds, however, withdrawing 
his acquiescence in the Colonial case (foot- 
note 10), argued that back pay should be 
assessed against the union. In addition to 
reasoning much along the lines of this arti- 
cle, Member Reynolds asserted that nothing 
in the legislative history of the Taft-Hartley 
Act, properly construed, suggests that union 
liability for back pay should be restricted to 
discrimination cases. The case: United Mine 
Workers of America and West Kentucky Coal 
Company, 2 CCH Lasor Law Reports (4th 
Ed.) § 10,538, 92 NLRB, No. 128 (Decem- 
ber 27, 1950). 





% NLRB v. Hudson Motor Car Company, 5 
LABOR CASES { 61,098, (CCA-6, 1942); see, also, 
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NLRB v. Star Publishing Company, 1 LABOR 
CASES { 18,173, (CCA-9, 1938). « 
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UTILITY RATE FIXING BY LABOR ARBITERS? | 
—Continued from page 118 | 





Problem Rests 
with Industry's Attitude 


Whether expediency will ultimately dic- 
tate these decisions, or whether they will be 
reached in a quasi-judicial manner, depends 
to a very considerable extent upon the in- 
dustry’s attitude towards the sort of arbi- 
tration which can best meet the public 
interest. 


Arbitration and fact finding, either vol- 
untary or under legislative guidance, but in 
the absence of well-defined standards, find 
little support by management in those in- 
dustries with the longest history of collec- 
tive bargaining with nationally organized 
unions. 


On the other hand, arbitration under state 
laws with established standards and right of 
judicial review, has been too infrequently 
practiced to enable a categorical conclusion to 
be reached as to whether or not the public 
interest has been adequately safeguarded. 


Suffice it to say that the electric power 
industry has an important stake in the de- 
velopment of the proper type of fact finding 
or arbitration as the terminal point in labor 
disputes, and the unquestioned determina- 
tion of the American people to outlaw the 
use of economic force in the public utility 
field points this up as one of the problems 
which should have the best attention of the 
leaders in the field. [The End] 
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A LOOK BACK 


A —to February 4, 1868 


tte 


- | N ORDER TO FINANCE the Civil 
“d . War, the United States Government issued fiat money—the 
lic first “greenbacks’”—with no specie backing. After the war, 

batches of this money were retired periodically, and this with- 
er drawal of currency from the market aggravated a postwar 
e- depression which was manifested in extremely low wages and 
S considerable unemployment. The money system, up to this 
#4 time, functioned through the banks, with the government fol- 
ne lowing their lead whenever changes were made. On February 
ty 4, 1868, the Fortieth Congress passed a law prohibiting the 
a further retirement of currency. Prosperity was in the ascend- 
) ancy again for a while in the economically fluctuating nine- 


teenth century. 


ry. 

| HE PASSAGE of this law was a 
landmark in the history of labor. The unions played an 
important role in its passage, and in the greenback movement 
as a whole. Their growing consciousness of the powers of 
unity and cooperation brought them to attempt to organize 
the farmers who also were suffering from low prices. Labor 
began to associate itself with the farmer and the small busi- 
nessman, uniting with them as “producers” rather than standing 
alone as “wage earners.” 


ry. 

| HE National Labor Union Con- 
vention of 1867, though it took up basic labor questions like 
the eight-hour day, strikes, apprenticeship, etc., spent a great 
deal of time on the subject of currency reform, a topic basic 
to that of real wages. A. C. Cameron, the chief spokesman 
for money reform, adapted Edward Kellogg’s scheme for incon- 
trovertible bonds, government loans for small businessmen, 
and forced inflation to raise the price of commodities. The 
convention’s activity extended to the establishment of a lobby 
and resulted in the passage of the bill on currency reform 
by the United States Congress. Though this bill did not 
embrace all the desired reforms, its passage was accomplished 
through the united efforts of a labor group. It was a child 
of labor’s growing strength—one of the first milestones in the 
history of labor’s political activity in the United States. 





























